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Small print for
start-ups

This is the best article you will ever read and it will
guarantee you success and change your life (terms and
conditions apply ).

For businesses both big and small it is all too
commonplace for contracts to be agreed without either
reading or understanding them. For consumers, there are
legal protections against unfair terms being imposed on
them by businesses. For the most part between
commercial organisations there is much more freedom to
contract, and much less protection in the event that the
terms are unbalanced between the parties. There are, as
there often are in law, exceptions to this general rule, but
the “basic” position is one of "business buyer beware”.

Historically the Courts (and to date Parliament) have
considered that largely it is for businesses to sort out their
commercial contracts without much need for protection
and have left business to business (B2B) arrangements
largely unregulated?. This may well make sense between
two large well-resourced businesses, but the relevant
legislation does not differentiate between a multinational
business with offices world-wide, and a team of lawyers at
HQ, and your new company with only perhaps one or two
entrepreneurs as the shareholders and directors. As such,
every business needs to know what it is signing up to
when it agrees a contract, and it may find itself stuck with
the terms, however unfair these are felt to be.

The essential guidance for new business is therefore to
read the contracts you are agreeing to be bound by. The
law assumes that if you have signed a contract, that you
have in fact read it. Except for a very small number of
contract types, the law does not require contracts to be
signed at all. As the majority of those reading this article
will be online businesses, this will, of course, be something
of a relief as “signing up” new customers would be much
less efficient if this actually involved printing and signing
your website terms. Just as consumers can tick boxes to
be bound to an agreement, so can businesses.

The term in the small print that has caused repeated
annoyance for clients has been the rolling contract
term. These automatic contract extension terms are
now regulated for consumers, but still commonplace
and unregulated in B2B contracts.

These terms provide for the automatic extension of
contracts adding a new term at the expiry of the old
term. This may be welcomed by a business wanting
to keep the contract going with a supplier. However,
such a term would be unwelcome where the supplier
has not proved to be one that the business would
wish to keep using. These clauses can be problematic
if ending the new term involves a termination
payment for cancelling the contract.

Problems with such a contract term can be mitigated
by businesses who are aware of them. Usually such
clauses require giving notice at least a specified
number of months before the contract is expected to
end. Some contracts do not have a maximum period
of notice and where there is no maximum, giving
notice at the outset of the contract that this will not
renew mitigates all risks of automatic renewal. Where
a specified period of notice is set, then ensuring that
the business has a record of this, and actions any
decision to renew or not renew, mitigates the risks of
an automatic rolling contract.

As such, our major tip for new (and old) businesses
(large and small) is to ensure that you read and
understand the B2B contracts you sign up to as you
are almost certainly going to be bound to them. With
B2B contracts for basic suppliers if you have read and
understood the contract, you may rarely need
specific legal advice on the terms. Of course, if you
do not understand them then you should consider
seeking such advice if the contract is of sufficient
value or complexity.

1 The terms and conditions are that this may not be the best article you ever actually read, but we thought you might like it. It will not guarantee
success, but might help you avoid some pitfalls, and if not actually change your life at least fill a few minutes.

2 The main exception to this concerns where businesses have contracted with the other on their standard terms i.e. without negotiation. In such
contracts some (but not all) clauses may be subject to a test of reasonableness.
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When reviewing any contract you should, as a minimum, understand the provisions covering:

Parties

Who are the people sighing up to the contract? Is the supplier who you expected or some third
party? Are you sighing up to the business as an individual or for and on behalf of your company?

Is it clear you are getting
what you are paying for?

Is the contract clear on what will be supplied by who and when and what the consequences are
for delay? Too many specifications are left vague as to what will actually be delivered. We have
seen a number of developer contracts that do not expressly assign any intellectual property in the
website developed to the paying party- who actually owns the app and website under such a
contract should be clear!

If the contract is for software - who is a user {to know who in the business can use it). What are
the terms for maintenance and support?

Is it clear under the contract where all risks sit at all stages of the contract? If you are buying
expensive equipment (for example), who bears the risk (and obtains insurance) for the cost of
delivery?

Term of contract

How long does the contract last? Can it automatically be extended? Do you understand how this
is to be brought to an end, and are any notice provisions clear?

Price and payment

What gets paid and when- and if payment is determined by “milestones” or events, are these
clearly set out?

What happens if it all goes
wrong?

What are the rights of termination? For example does the contract have a no-fault termination
clause to allow earlier than expected termination?

Liability

To what extent are the parties liable for any defaults? Are there any exclusions/caps on liability?

What happens at the end?

Is there any ongoing responsibility regarding confidentiality, provision of information, collection
and delivery of records? For example, we have seen large and small businesses hit with large
charges if they seek to move stored paper records from one supplier to another if they have not
negotiated appropriate clauses covering such uplift events. If the contract is terminated early, are
there any accelerated payment provisions or liquidated damages clauses?

What terms are in a contract concerning GDPR depends on what the contract is for and what
information will be passing from you to the supplier. The terms should reflect whether the supplier
is a controller or processor on your behalf. If a supplier is acting as a processor (not controller), the

terms must comply with Article 28 of the GDPR.

Jurisdiction and law

Many contracts can be between international parties. You should ensure that you understand what
law is applicable to the contract, and which country any dispute would need to be resolved in.
Linked to this you should be aware of any arbitration or other dispute resolution clauses.
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