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go ahead with what is suggested and 
providing necessary and appropriate 
consent. if this is not carried out properly, 
as well as the legal implications, the 
patient may not only lose trust in the 
professional involved but also the 
profession as a whole.

this article examines some of the key 
legal and regulatory requirements 
of note, while also offering practical 
considerations on obtaining valid 
consent in the clinical environment. the 
intention is not to provide comprehensive 
information about the regulations related 
to consent in the whole of the uK but 
merely to help the reader have an 
understanding of the principles, ethical 
and legal issues they need to consider 
in relation to the consent process. 
readers are advised to find out about 
the regulations applicable to them 
locally and ensure they have a thorough 
understanding of regulations and their 
responsibilities.

Introduction
obtaining a patient’s valid consent prior 
to any examination or the delivery of 
treatment is a fundamental aspect of the 
proper provision of dental care. Without 
a thorough understanding of the principles 
of gaining valid consent to investigations 
and/or treatment, dentists and dental care 
professionals (dental hygienists, dental 
therapists, dental nurses, orthodontic 
therapists, and clinical dental technicians) 
may find themselves susceptible to legal 
reproach, not least allegations of assault 
and/or negligence – which in turn could 
lead respectively to criminal charges and/ 
or civil claims against the dentist/dental 
care professional. a growing number 
of complaints reported to the General 
dental Council (GdC) and allegations 
against dentists in GdC fitness to practise 
investigations are focusing upon the 
subject of consent. However, more 
importantly, it is every patient’s right to 
have a thorough understanding of what 
is going to happen to them, agreeing to 
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patient autonomy
respect for patients’ autonomy is 
expressed in consent law; to impose 
care or treatment on people without 
respecting their wishes and right to self-
determination is not only unethical, but 
illegal.1 at its most extreme, touching 
another person without permission could 
amount to common assault, or even 
assault occasioning actual bodily harm if 
injury is caused, such as extraction of a 
tooth (criminal offences which could lead 
to imprisonment), so the patient’s consent 
is a necessary step prior to starting any 
patient examination or treatment.

update in law in  
relation to consent
the law is continually changing and 
developing, as the courts interpret 
both the common law and legislation. 
the doctrine of precedent means that 
judgments from a higher court will  
bind a lower court. 

The montgomery case  
– a new era of consent  
in dentistry?
the law in relation to consent has 
changed following the handing down 
of the supreme Court judgment in 
montgomery v lanarkshire Health Board 
[2015] 2 Wlr 768 in march 2015.2 the 
montgomery decision concerned a doctor 
but was specifically stated to apply to all 
“healthcare providers”. this will include 
dentists and dental care professionals. 
the case emphasised that clinicians 
must take reasonable care to ensure 
that patients are aware of any risks that 
are material to them (as distinct from 
being material to the clinician), and they 
should inform their patients of alternative 
treatments. although the montgomery 
case has attracted much attention 
because it changed the law, it has in 
reality brought the law into line with  
the GdC standards (2013) that were 
already applicable when obtaining 

consent, so how much it has actually 
changed what was required of clinicians 
(as opposed to re-focusing attention on 
what was already expected of them) is 
very much open for debate. 

until the case of montgomery, the 
accepted standard in england and 
Wales was that of the reasonable dentist. 
When disclosing risks, what would a 
“reasonable dentist” explain to a patient? 
the answer to this question, by reference 
to the test in the leading case on the issue, 
Bolam v Friern Hospital management 
Committee [1957] 1 Wlr 582,3 was 
accepted as being that the “reasonable 
dentist” would disclose information which 
a dentist in that situation would normally 
be expected to disclose to a patient who 
needs that information. However, the 
montgomery case has shifted the focus, 
such that the Bolam principle is no longer 
the accepted standard when it comes to 
the provision of information about risks 
of proposed treatment. it should be noted 
that the Bolam principle is still generally 
seen as the benchmark of what is deemed 
acceptable (that is, non-negligent) in 
other aspects of clinical practice apart 
from consent, although there have been 
developments in recent years which have 
seen a move away from Bolam in some 
circumstances. the nature of the tests in 
cases apart from consent is beyond the 
scope of this article.

material risk
the perspective of the “reasonable 
dentist” needs to be balanced first against 
that of the “reasonable patient” i.e, 
what would a normal patient of sound 
mind reasonably expect to know before 
being in a position to make a decision 
as to whether or not to proceed with 
the treatment? the montgomery case 
highlighted even more the need to tailor 
information to the specific and individual 
needs and wishes of the patient before 
deciding whether or not to proceed 
with treatment. paragraph 87 of the 
judgment encapsulates what is expected 
of clinicians: “an adult person of sound 
mind is entitled to decide which, if 
any, of the available forms of treatment 
to undergo, and her consent must be 

obtained before treatment interfering  
with her bodily integrity is undertaken.  
the doctor is therefore under a duty to take 
reasonable care to ensure that the patient 
is aware of any material risks involved 
in any recommended treatment, and of 
any reasonable alternative or variant 
treatments.” this has been summarised 
in the subsequent case of duce v 
Worcestershire nHs trust 2018 eWCa 
Civ 1307 as a two-stage test, namely:
1 What risks associated with an 

operation were or should have been 
known to the medical profession? this 
is a matter which falls within expertise 
of medical (dental) professionals.

2 Whether the patient should have 
been told about such risks, were they 
material. this is not a matter to be 
determined by expert evidence alone.

the advice by d’Cruz and Kaney (2015) 
is that “…it is prudent to get to know your 
patients so that you can discuss with them 
risks that any patient would want to know, 
plus any risks that you would consider 
would be relevant to the particular patient 
concerned.”4 this resolute move away 
from the paternalistic, traditional model of 
consent towards a more patient-centered 
perspective requires a change in attitude 
from practitioners in discussions about 
consent, as they are no longer the sole 
arbiter of determining what risks are 
material to their patients. the expectation 
is that there should be partnership with 
the patient, so a “dentist knows best” 
approach is not good enough. no 
treatment should ever be undertaken 
without first discussing the full range of 
options, before giving the patient the 
opportunity to ask questions and/or raise 
any concerns or fears. an inadequate 
consent process can damage the dentist-
patient relationship and also result in 
legal challenges, including civil litigation,  
a complaint to the GdC or, in rare cases, 
a complaint to the police.

assumptions about a patient might be 
based on factors such as their appearance, 
religious beliefs, dental attendance 
patterns, disability, apparent inability to 
articulate their dental problem or the fact 
that they make a decision with which 
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the “standards of conduct, performance 
and ethics” which all dental care 
professionals should adhere to as part 
of their registration. the document lists 
“the principles, standards and guidance” 
which apply to all members of the dental 
team. it also sets out what patients can 
expect from their dental professionals.6

there are nine principles GdC-registered 
dental professionals must keep to at all 
times:
1 put patients’ interests first
2 Communicate effectively with patients
3 obtain valid consent
4 maintain and protect patients’ 

information
5 Have a clear and effective  

complaints procedure
6 Work with colleagues in a way  

that is in patients’ best interests
7 maintain, develop and work within 

the practitioner disagrees are unwise. 
you should not make assumptions 
regarding the wishes of a patient and 
what they might perceive as the best 
option available, perhaps resulting in 
restricted offers of options for treatment. 
Furthermore, you should not assume  
that the patient has the same set of 
values, wishes or life priorities as you 
would have in a similar situation.  
it should be acknowledged that the 
patient, as an individual, has his/her  
own views (mills et al, 2014).5

The view of the regulators
1 general Dental Council 
in their standards for the dental team 
document, the GdC has produced nine 
clear standards specifically for use by  
all members of the dental team.6  
effective since 30 september 2013, these 
standards are intended to lay out clearly 
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CQC document Essential Standards of 
Quality and Safety, section e6 (“Consent 
to care and treatment”) explains that 
service users should have the right to 
give consent where they can, understand 
and know how to change their decision 
if indicated and feel confident that their 
human rights have been respected.9

4 Department of health
in july 2009, the department of Health 
produced the Reference Guide to Consent 
for Examination or Treatment (Second 
Edition).10 this booklet provides guidance 
as to the legal framework which all 
health professionals, not just dentists, 
should bear in mind when obtaining valid 
consent from patients and emphasises the 
term “valid consent” rather than “informed 
consent”. this is similar to principle three 
of the GdC’s 2013 standards focus on 
how to “obtain valid consent”. 7

the definition of valid consent offered  
by the department of Health guidance  
is that “it must be given voluntarily by an 
appropriately informed person who has 
the capacity to consent to the intervention 
in question [this will be the patient or 
someone with parental responsibility for 
a patient under the age of 18, someone 
authorised to do so under a lasting power 
of attorney or someone who has the 
authority to make treatment decisions as 
a court appointed deputy]. acquiescence 
where the person does not know what  
the intervention entails is not ‘consent.’” 

so what is the difference between 
informed consent and valid consent? 

traditionally, healthcare professionals 
have understood that merely providing 
a patient with information about what 
is going to happen to them and the 
patient then agreeing to give consent, i.e. 
informed consent, is enough to assume 
patient consent. although the provision of 
information to the patient is an enormous 
part of the consent process, it should not 
be considered to be sufficient to be all that 
is required. informed consent and valid 
consent should not be viewed on equal 
terms; informed consent is an element in 
the process of gaining valid consent. 

has been given before commencing  
any treatment.

in the preservation of good clinical 
practice, a particularly significant section 
of Standards for the Dental Team is 
“principle 3 – obtain Valid Consent”,7 
which is designed to complement and 
endorse legal obligations and is broken 
down into three specific standards:
3.1 obtain valid consent before starting 

treatment, explaining all the relevant 
options and the possible costs

3.2 make sure that patients (or their 
representatives) understand the 
decisions they are being asked  
to make

3.3 make sure that the patient’s consent 
remains valid at each stage of 
investigation or treatment.

2 general medical Council 
in its 2008 guidance document, Patients 
and Doctors Making Decisions Together, 
the General medical Council (GmC) 
summarised what is expected of doctors 
– and the same standard applies to 
dentists: “the doctor explains the options 
to the patient, setting out the potential 
benefits, risks, burdens and side effects 
of each option, including the option to 
have no treatment.”8 the doctor may 
recommend a particular option which 
they believe to be best for the patient,  
but they must not put pressure on the 
patient to accept their advice. the  
patient weighs up the potential benefits, 
risks and burdens of the various options 
as well as any non-clinical issues that 
are relevant to them. the patient decides 
whether to accept any of the options  
and, if so, which one.”8

3 Care Quality Commission
the Care Quality Commission (CQC) 
is the independent regulator of health 
and social care in england. it describes 
its job as ensuring that hospitals, Gp 
and dental practices and all other care 
services in england are providing patients 
with high quality care in a safe, effective 
and compassionate environment. it also 
protects the interests of people whose 
rights are restricted under the mental 
Health act (1983). in the amended 2015 

your professional knowledge  
and skills

8 raise concerns if patients are at risk
9 make sure your personal behaviour 

maintains patients’ confidence in  
you and the dental profession.

therefore, it is expected that every 
member of the dental team, be they 
dentist, hygienist, therapist, clinical 
dental technician or dental nurse, should 
not only maintain a comprehensive 
knowledge of the principles surrounding 
consent, but uphold and demonstrate 
an awareness of how the full range of 
principles relate to the broad variety of 
situations and interactions encountered in 
everyday practice, in order to ensure that 
patients receive the best possible care.

in terms of specific guidance relating 
to valid consent, the GdC has taken 
the broad recommendations from the 
department of Health (described below) 
and made them specific and relevant  
to the dental community.

the GdC’s standards and their guidance 
publication first points out that “patients 
expect to be asked for their consent to 
treatment before it starts”.7 showing 
respect and sharing knowledge with 
patients provides them with the ability 
to make informed decisions about their 
bodies and the treatment they receive.  
as previously stated, before starting  
any treatment, it is a universal legal and 
ethical expectation that valid consent be 
sought and obtained. 

as the responsible individual, a 
trained clinician with a comprehensive 
understanding of the provision of the 
treatment, you have an obligation to 
discuss the details of proposed treatment 
with the patient, allow them time to  
make a decision and, finally, obtain  
their consent. you may delegate this task, 
however it is imperative that whoever 
obtains consent understands the full 
extent of the intended treatment as well 
as being a competent individual who is 
appropriately qualified to carry out the 
procedure. you will ultimately remain 
responsible for ensuring that valid consent 
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a particular time
•	 a sign that a patient may be 

incapable of independent decision-
making could be an inability to 
consider, comprehend or remember 
the applicable information – a helpful 
way to test this is to ask the patient 
to repeat back the salient parts of the 
discussion and proposed treatment

•	 in addition, if a patient is unable, 
either through verbal or non-verbal 
means, to convey their decision,  
they are deemed to lack capacity

•	 always ensure that any information 
provided is appropriately presented  
in an unbiased manner and is suitable 
to the patient and any companion’s 
level of understanding 

•	 the mental Capacity act (2005) 
Code of practice15 gives further 
guidance on understanding, 
evaluating and recording an 
individual’s capacity. it is available 
at: https://www.gov.uk/government/
uploads/system/uploads/attachment_
data/file/497253/mental-capacity-
act-code-of-practice.pdf.

2 has the patient given their  
 consent voluntarily?
the following key considerations must 
always be borne in mind: 
•	 in order to be considered valid, 

consent should be given willingly 
by a patient, without pressure or 
unwarranted influence or unjustifiable 
coercion

•	 this means that they should not feel 
that they are being compelled by 
others to make a decision

•	 this can include not only members of 
the healthcare team, but also relatives 
or friends or other individuals in 
authority.

3  has the information provided been  
 clear and sufficient for the patient,  
 or patient’s carer, to understand?
•	 in order to ensure that the consent 

given is considered valid, the patient, 
or patient’s carer, needs to be aware 
of the full extent and intention of the 
treatment being proposed.

•	 ensure that the patient, or carer, is 
fully aware of all alternative courses  

Assessment of capacity
it is the responsibility of the treating dental 
professional to assess the capacity of their 
patients to make decisions about their 
care. Having “capacity” means the patient 
is capable of making the decision alone, of 
understanding and processing information 
provided to make an informed decision. 
When patients do not have capacity, 
dental care professionals must comply with 
the mental Capacity act 2005 (england 
and Wales), the adults with incapacity act 
2000 (scotland), or the mental Capacity 
act (northern ireland) 2016.12-14

In obtaining valid consent, 
ask yourself three questions: 
1 Does the patient have  
 competence and capacity?
in order both to understand the 
information provided, and to give the 
necessary authority for consent, a patient 
must be competent. “Competence” in 
this context means the patient’s ability to 
understand the explanations given, about:
•	 the nature and purpose of a 

particular procedure
•	 its likely effects and risks; and
•	 any alternative treatment and how 

these alternatives might compare. 

only if a patient is competent to consent, 
can the patient’s consent be considered 
valid.

in assessing capacity, the mental 
Capacity act 2005 states:12

•	 a person must be assumed to have 
capacity unless it is established that 
he lacks capacity

•	 a patient who is considered to 
lack capacity is not able to make 
independent decisions due to a 
deficiency in the way their brain or 
mind functions

•	 the deficiency may be deemed 
long-lasting, temporary or short-term, 
however should it affect decision-
making the patient may be considered 
to lack capacity

•	 professionals should assess the 
capacity of a patient based not on 
their competence in making normal, 
everyday decisions, but on their 
ability to make a specific decision at 

5 Royal College of Surgeons  
 of England
the document Consent: Supported 
Decision-Making – A Good Practice 
Guide (2016), published by the royal 
College of surgeons of england,11 states 
that for consent to be valid, it must be:
•	 Given by a person with the capacity 

to make the decision in question
•	 Given voluntarily
•	 Based on appropriate information 

(informed) and understood.

if any of these factors is missing, the 
patient is not considered to have 
given valid consent and therefore has 
not granted permission to proceed 
to treatment. Consent can be given 
verbally or in writing, and the patient’s 
decision must be respected. For dentists 
providing any treatment under conscious 
sedation or general anaesthetic, consent 
must be obtained in writing. although 
not mandatory in other cases of some 
complexity, it is best practice to record  
the consent process in writing and have 
the patient sign it. 

patient consent must be continuous, 
throughout each stage of examination or 
treatment, and it must be understood by the 
patient as something that can be withheld 
or withdrawn even during treatment. dental 
care professionals must be satisfied that 
their patient has received and understood 
sufficient information about their diagnosis 
– as well as the proposed treatment and 
its implications to allow them to make a 
decision they deem to be in line with their 
own values and wishes. 
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decisions with respect and maintain 
confidentiality if requested.

•	 in the case of a child who is unable 
to consent, it is imperative to gain 
consent from the child’s parent, or 
identify the individual who holds 
parental responsibility.

•	 providers should ensure that they  
have set out provisions for gaining 
consent for children.

The consent communication 
process
as part of the communication process, 
practitioners should concentrate their 
focus not only on ensuring that the patient 
thoroughly understands the information 
being provided to them, but that they  
are provided with an impartial and 
precise overview of the advantages  
and disadvantages of the proposed 
treatment. Crucially, the key message  
from montgomery is that the clinician must 
ensure that they elicit what is important to 
the patient – what might constitute a minor 
risk or disadvantage to a medic might be 
an intolerable risk to the individual they 
are treating. as a result, patients should 
be comfortable that they comprehend 
what is going to happen to them, which  
in turn will affect their decision as to 
whether to agree to the recommended 
procedure or course of treatment.

legally valid consent to dental treatment;  
it does not preclude children under 16 
from also giving consent.

many readers will be familiar with the 
Gillick (1986) case in england, which 
related to the provision of contraceptive 
aids to girls under 16 years of age 
without parental consent.17 as a result of 
this case, the view is generally held that 
children and adolescents, if they can fully 
understand the proposed treatment, can 
give consent to that treatment. dental 
care professionals should always try 
to confirm that both the child and the 
parent understand the treatment to be 
given. even in cases where it is believed 
that the child may be capable of giving 
consent which (according to Gillick) 
would negate the need to obtain parental 
consent, it is still wise to try to seek the 
child’s permission for a discussion with 
the parent to confirm their agreement. if 
a parent is not available when children 
under 16 years of age are examined, 
then extreme caution is advised. in 1991, 
the Court of appeal in england, in the 
case re-r, decided that where a child 
under 16 refuses consent to treatment, 
that consent could be obtained from a 
parent.18 Whilst a child of 16 or 17 can 
consent to treatment in accordance with 
the Family law reform act 196919 a 
person with parental responsibility can 
also consent to the treatment of a child 
aged 16 or 17.20 if a child of 16 or 17 
consents to treatment, consent cannot be 
withdrawn by the person with parental 
responsibility.20

in its 2015 guidance document, Essential 
Standards of Quality and Safety, the CQC 
lists useful prompts for healthcare providers 
when setting up and using effective systems 
for gaining valid consent from patients.21 
the points detail additional areas of note 
which complement the guidance provided 
by both the department of Health10 and 
the GdC6. most notably, they summarise 
simply and clearly the procedural 
requirements in obtaining consent from 
children:
•	 Where a child is judged as capable 

of making decisions independently, 
the healthcare team should treat their 

of treatment, as well as all risks  
and benefits.

•	 ideally, a patient should be given  
time to think about the options  
before giving their consent.

•	 When talking to the patient, or 
carer, about their options, healthcare 
professionals should take the time to 
discuss the patient’s concerns and 
specific needs, taking into account that 
some patients may need more support 
to make a decision than others.

•	 Very occasionally a patient may 
express a wish to be told the minimum 
information about a procedure or 
treatment. in these instances dental 
care professionals should ensure that 
the patient is provided with enough 
information upon which to make a 
decision whether to consent.

•	 any discussions with a patient, or 
patient’s carer, surrounding consent 
should be recorded. 

Children and adolescents
in england and Wales, the Children 
act 1989 defines who has parental 
responsibility and the consequent 
right to give consent to a child’s 
treatment.16 understanding who holds 
parental responsibility is not always 
straightforward and differences in the 
child’s date of birth may now mean that a 
father may hold parental responsibility for 
one child but not for their older sibling.

all mothers have automatic parental 
responsibility. parental responsibility 
rests with both parents, provided they 
are named on the birth certificate and 
regardless of whether they are married 
or not, for children whose births were 
registered from:
•	 15 april 2002 in northern ireland
•	 1 december 2003 in england  

and Wales
•	 4 may 2006 in scotland.

in england and Wales, the relevant 
legislation for defining the age at which 
children can normally be considered 
capable of making their own decisions is 
to be found within the Family law reform 
act 1969. it permits an individual of 16 
or over, and of sound mind, to give a 
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recognised, acceptable risks such as those 
posed by anaesthesia. a patient in those 
circumstances would be entitled to say 
that if they had known the anaesthetic 
would put them at risk of injury, they 
would not have agreed to proceed. in 
theory, where harm has befallen the 
patient and consent was not obtained, 
this could constitute the criminal offence 
of common assault/battery, an offence 
which can lead to a fine or imprisonment. 
in practice, this is exceptionally rare, but 
there are an unfortunate few who have 
been prosecuted. disregarding the GdC’s 
standards on consent can result in charges 
of professional misconduct and action 
by the GdC on the dentist’s registration, 
or at a more local level, intervention by 
nHs england, which can restrict the 
dental care professional’s performers list 
registration.

The following case studies 
illustrate the potentially 
serious consequences of 
failing to obtain valid consent: 
mrs montgomery 
the montgomery case itself is of course 
a helpful illustration of the risks of not 
obtaining valid consent.2 mrs nadine 
montgomery was a diabetic, pregnant 
woman of small stature who was under 
the case of an obstetrician during her 
pregnancy and labour. diabetic women 
are at risk of having larger babies, 
which leads to a 9-10% risk of shoulder 
dystocia, where the baby’s shoulders 
are unable to pass through the pelvis 
during labour. the risk of injury to the 
baby as a result of any shoulder dystocia, 
though, is far smaller. mrs montgomery’s 
obstetrician decided not to tell her about 
the risk of shoulder dystocia, commenting 
as follows when she gave evidence at 
trial: “since i felt the risk of her baby 
having significant shoulder dystocia 
to cause even a nerve palsy or severe 
hypoxic damage was low, i didn’t raise it 
with her, and had i raised it with her, then 
yes, she would have no doubt requested a 
caesarean section, as would any diabetic 
today.” that reasoning was ultimately 
the doctor’s downfall. Complications 
arose during labour, as shoulder dystocia 
had occurred, which led to the baby 

Record-keeping
although it is good practice to use a 
consent form, the signing of one by a 
patient does not of itself constitute proof 
that the consent was valid and on its 
own is not sufficient evidence for it in a 
court of law. if there is any dispute over 
whether valid consent was obtained, 
the key issue will not be whether or not 
the patient signed a form, but whether 
they were given all the appropriate 
information they needed in a way that 
they could understand well enough 
to make a considered decision. it is, 
therefore, crucial that the essential 
elements of discussions with the patient 
are documented in the patient’s medical 
record. templates are useful if they help 
to prompt appropriate questioning, but 
dental care professionals should avoid 
a completely formulaic approach and 
ensure that the consent-taking process 
is catered to the individual patient. it 
involves identifying what the important 
issues are for that patient and ensuring 
that those issues are discussed and 
documented. 

notes do not need to be exhaustive, but 
should state the nature of the proposed 
procedure or treatment, the reasons for 
reaching the decision and itemise the 
risks, benefits and alternatives brought 
to the attention of the patient, even 
if the patient decides not to undergo 
a particular procedure or have any 
treatment at all. indeed, if a patient  
opts to go against a practitioner’s advice 
and not undergo a recommended 
treatment, the record should document 
the reasons for that, and ensure that 
the decision not to proceed was fully-
informed. any particular fears or 
concerns raised by the patient should  
also be noted.

The consequences of failing 
to obtain valid consent: 
Case studies
a significant proportion of clinical 
negligence claims are settled simply 
because valid consent was not obtained 
– even if the treatment itself is carried 
out competently and the complications 
suffered by the patient arise from 

in accordance with the GdC  
Standards for the Dental Team (2013),6 
information which should be provided 
to the patient regarding procedures 
includes:
•	 options for treatment, the risks  

and the potential benefits
•	 Why in the opinion of the clinician  

a particular treatment is necessary 
and appropriate for them

•	 the recommended treatment options
•	 the consequences, risks and benefits 

of the proposed treatment
•	 the likely prognosis following 

treatment
•	 if applicable, the cost of the  

proposed treatment
•	 What might happen if the proposed 

treatment is not carried out
•	 Whether the treatment is guaranteed, 

how long it is guaranteed for and  
any exclusions that apply.

as part of good practice, dental care 
professionals should, ideally, also provide 
the following additional information:
•	 potential follow-up treatments
•	 if applicable, the materials and their 

constituents used during treatment
•	 the clinicians involved in the 

treatment.

the emphasis therefore lies on 
maintaining an ongoing, effective channel 
of communication between dental care 
professional and patient in order for 
both parties to be satisfied that consent 
is not only informed, but also valid and 
maintained throughout the course of 
treatment.

if the need arises to change a patient’s 
agreed treatment or the estimated cost, 
you must obtain your patient’s consent  
to the changes and should document  
that you have done so.

When obtaining consent, you 
should encourage patients who have 
communication difficulties to have a 
friend, relative or carer with them, to help 
them ask questions and/or understand 
your answers. However, it is fundamental 
that the consent must be that of the patient 
and not of any such third person.
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to offer such an extensive treatment plan, 
but on consent. dr y’s written treatment 
plan was lengthy, but full of jargon and 
difficult for the patient to understand. 
the key issue was: did dr y obtain valid 
consent? His notes were extensive and 
his consultations with the patient were 
lengthy, but there was no reference 
in his notes to less-invasive treatment 
being offered, or to p confirming that 
she understood the nature and risks 
of the treatment dr y was proposing 
(even though dr y was adamant that p 
specifically asked for a “smile makeover” 
and demanded crowns). p contended that 
had she known the full risks, she would 
not have proceeded with the treatment. 
the GdC’s professional Conduct 
Committee found that dr y’s failure to 
obtain fully-informed consent amounted  
to misconduct. 

practical considerations 
1 Which team members should  
 seek consent?
•	 ultimately, the member of the team 

responsible for providing the treatment 
should make sure that, prior to 
carrying out any procedure, valid 
consent has been obtained.

•	 if the taking of consent is delegated 
to another member of the team, they 
must be appropriately qualified and 
have adequate knowledge about the 
proposed treatment or procedure.

•	 not only this, they should also hold 
sufficient knowledge about the 
patient’s history in order to support 
their decisions.

•	 team members should also 
demonstrate respect to all patients 

that the patient had not in fact consented 
to the nGt being inserted, and in 
trying to proceed dr X had assaulted 
her. although he was found not guilty 
at trial, during the course of the police 
investigation (which took nearly a year  
to conclude) dr X was suspended by  
his employing trust, unable to work  
and his reputation took a significant hit. 

Dr Y
dr y was a dentist, working in fully 
private practice and providing 
predominantly cosmetic dental treatment. 
p saw his work advertised, liked what 
she saw and travelled the length of the 
country, specifically to see dr y. dr y’s 
notes indicated that p wanted a “smile 
makeover” as advertised on dr y’s 
website – that being extensive cosmetic 
work, predominantly achieved with either 
veneers or crowns, to transform a patient’s 
smile. on examination it was noted that 
p had general concerns over straightness 
and colour, but only two or three teeth 
required active treatment. dr y’s treatment 
plan was to crown 25 teeth in two days, 
at a cost of approximately £20,000. 
Following treatment, although the crowns 
were fitted competently, p remained 
dissatisfied with the outcome, and despite 
numerous post-operative appointments, 
she claimed to be in constant pain for 
months afterwards. p said her self-
confidence was shattered. p sued dr y 
and settled for a six-figure sum (which is 
unusually expensive in a claim for dental 
negligence), then complained to the GdC. 
dr y faced numerous allegations before 
the GdC, but the focus was not on the 
quality of treatment or even the decision 

suffering from severe brain injury and 
life-changing disabilities. although 
clinically the standard of the doctor’s 
work was competent, her paternalistic 
“doctor knows best” approach to consent 
was adjudged to be misconceived 
and ultimately inappropriate. the court 
found that had mrs montgomery been 
told of the risk of shoulder dystocia and 
the smaller risks of injury to her child, it 
would have been a material risk to her 
and she would have elected to undergo  
a caesarean section. Her baby would,  
in those circumstances, have avoided  
the brain injury he eventually suffered. 
mrs montgomery was awarded 
£5,000,000 in compensation. 

Dr X
dr X was a consultant anaesthetist, 
working in emergency medicine. a 
patient was admitted to his department 
having suffered significant gastric issues 
(including frequent vomiting), meaning 
that she required a nasogastric tube 
(nGt) to be fitted. the nursing and junior 
medical staff were unable to convince 
the patient to cooperate, so asked dr X 
for assistance as he had a reputation for 
calming difficult and nervous patients. 
after a brief discussion with the patient, 
dr X thought he had her consent to 
proceed, but before he managed to get 
the nGt even half a centimetre into the 
patient’s nose, she started to wave her 
head and arms around frantically. dr X 
lost his patience, raised his voice with  
the patient and that was that. a week 
later, dr X was arrested and he was  
later charged with common assault.  
the charge was brought on the basis  
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•	 equally, a patient considered to 
have capacity is within their rights to 
withdraw their consent to a procedure 
or treatment whenever they like. 

•	 a patient may be happy to continue 
if concerns are addressed, but if not, 
they hold the right to halt a procedure 
and withdraw their consent. in this 
case, healthcare professionals must 
act in accordance with the patient’s 
wishes. 

most importantly, remember to treat the 
patient as you would like to be treated 
yourself, and explain things the way you 
would like them explained to you if you 
were having a procedure done that you 
were not familiar with and perhaps were 
nervous about.

Conclusion
legally, consent law has been clarified 
following the montgomery ruling and 
aligns with current GdC and GmC 
guidance. ethically, it clarifies the 
existing shift from the “doctor (or dentist) 
knows best” approach towards a more 
cooperative, patient – centred and 
patient – prudent approach in the clinical 
environment. the law now requires a 
doctor (or dentist) to take reasonable care 
to ensure that patients are fully informed 
about the material risks involved in any 
recommended treatment and be permitted 
to decide whether to proceed at all or 
whether they wish to pursue alternative or 
variant treatments or no treatment at all. 
the montgomery ruling has not radically 
changed the process of consent; it has 
simply given appropriate recognition to 
patients as decision makers.

obtained verbally but must be in 
writing if the proposed treatment  
is under conscious sedation or  
general anaesthetic.

•	 any additional notes regarding 
capacity assessment should be 
entered into the patient’s notes.

•	 a signature on its own does not 
constitute valid consent. 

•	 remember to be mindful of an 
individual patient’s ability to read  
and write when asking them to  
sign a consent form. 

•	 a mark by the patient indicating  
their understanding is adequate  
as evidence.

•	 others may be unable to express 
consent verbally, or physically make 
a mark on a form and therefore 
care must be taken to ensure that 
the method of giving valid consent 
has been recorded and documented 
carefully.

•	 implied consent is that which is 
concluded as a result of a patient’s 
non-verbal indications.

4 Refusal and withdrawal  
 of consent
•	 despite full and informative 

discussions surrounding treatment and 
engagement with a patient’s situation 
and concerns, a patient with capacity 
may still refuse to give consent. 

•	 patients should be reassured at the 
time of taking consent that they are 
able to change their mind or ask  
for reassurance at any time.

•	 this refusal must be respected as the 
patient has the right to decide what  
is the right course of action for them.

when discussing treatment, taking into 
account any ethnic or social values  
or personal principles and beliefs.

•	 if the team member is not 
appropriately qualified and does  
not have adequate knowledge about 
the proposed treatment or procedure, 
the consent may be considered 
invalid.

2 When should consent be taken?
•	 the activity of gaining consent should 

be seen as an ongoing process
•	 Consent should be discussed at the 

point of initial consultation and, if 
applicable, again later at the time 
of carrying out the procedure or 
treatment.

•	 unless it is withdrawn by the patient, 
valid consent is considered to be 
applicable indefinitely.

•	 Changes in the patient’s condition 
may necessitate additional consent  
to be taken.

•	 Further, should additional information 
become available which would affect 
the treatment plans or procedures, 
further consent may need to be 
discussed and obtained.

3 What format should the  
 consent take?
•	 ideally, consent taken in writing to 

document discussions and dialogue 
represents the necessary confirmation 
and evidence that the patient, or the 
patient’s carer, has been consulted.

•	 However, consent can be gained, 
agreed and documented in a 
variety of ways. For dental care 
professionals, consent can be 

partnership and teamwork.  
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