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What are

PCNs asking us?

1) Can we be a limited company?

The Network Directed Enhanced Service Contract (DES)
is made with individual practices. Your PCN could form
as a limited company, but that company could not hold
the DES directly. Some PCNs are forming a company

to provide the DES services as a subcontractor of the
PCN practices. Some commentators are suggesting that
PCNs will become incorporated primary care provider
organisations, and therefore it is best to set up as one
from the start and avoid having to transfer assets,
contracts and staff at a later date. Careful consideration
needs to be given to providing NHS pensions. At the
time of writing, a subcontract of DES services does not
automatically confer NHS employing authority status
but a company that does not have employing authority
status by virtue of holding a primary care contract in its
own right might be able to obtain temporary pensions
access from NHSBSA. The longer term position on
pensions access for companies providing DES services
under a subcontract remains unclear.

2) Is there a relationship between our PCNs and our
GP federation?

There is no formal link between existing GP federations
and PCNs. However, in many areas of the country,
existing federations are working closely with PCNs.

In some cases, existing federation membership
corresponds to the membership of a PCN or a number
of PCNs and the federation is evolving its governance
structures to support the PCNs. Where the federation
itself holds a primary care contract, it might be a
member of a PCN in its own right. Many federations
have been appointed as subcontractors of PCNs, usually
where they have NHS employing authority status

and are therefore able to provide the NHS pension.
However, where this employing authority status is by
virtue of a time limited contract, there is a risk this
might not be a long-term solution.

3) Who should employ PCN staff?

As PCNs are not legal entities, they cannot employ staff
in their own right. There are three main options for
employing PCN staff:

« practices jointly employ PCN staff;

* one practice employs staff on behalf of the PCN; or
« athird party organisation employs PCN staff.

No single option is ideal. If the practices employ the

staff jointly, a separate partnership could be created

inadvertently between the employing practices. If one

practice or a third party (e.g. a company or the GP

federation) employs staff on behalf of the PCN there

is potential for the re-charging of the costs for this

to the other practices to be subject to VAT. Whatever

employment arrangements are put in place, it is

important that the PCN’s network agreement covers

matters such as:

* who decides that PCN staff are to be engaged and
who will employ them;

* what policies, procedures and terms and conditions
will apply to PCN staff;

* who will be responsible for matters such as
discipline and grievances; and

* how staff liabilities will be shared.
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4) Do we need to prepare bespoke schedules for
our PCN agreement, or can we use the published
templates?

There have been a number of template schedules issued
and many PCNs understandably took advantage of
using these in the run up to the July deadline. However,
we strongly advise that you review these now that the
immediate pressure of the July deadline has passed. This
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is for four main reasons:

there are a number of gaps in many of the template
schedules, particularly around matters such as risk
and liability sharing and exit terms;

it is important that your member practices engage
in discussion about how your PCN operates — this
process is important to ensure that all the practices
feel properly part of your PCN rather than just
adopting generic arrangements which might not be
best suited to their local situation;

provision should be made for bringing in new
members as you move towards being an integrated
care organisation;

it is important that the schedules are legally binding

on your members; this means that care needs to be
taken to ensure that the provisions in the schedules
are clear and unambiguous, that the members are
clearly identified and that they correctly execute
the agreement incorporating the schedules. Many
agreements that we have reviewed do not satisfy
this test.

NHS England has published useful FAQs which can be fou
https://www.england.nhs.uk/primary-care/primary-care-
and are a useful source of information about PCNs. Thes

those published by NHS England.
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Legal helpline

We provide a legal helpline offering an initial confidential telephone conversation
to discuss any of these issues. Dial 020 7839 0278 and ask for the GP advice line for
10 minutes’ free preliminary advice from a solicitor, or please contact:

Key contacts

Ross Clark Alison Oliver Justin Cumberlege

t: 01423 724012 t: 0191230 6079 t: 020 7484 7575

m: 07775 925078 m: 07522 329928 m: 07710 708107

e: r.clark@hempsons.co.uk e: a.oliver@hempsons.co.uk e:j.cumberlege@hempsons.co.uk

“The firm’s strength is in its depth of knowledge of medical practice and the size
of the team behind its individual lawyers. The advice given to us was well thought
through, understandable and adjusted for our needs.”

Chambers UK

About Hempsons

Hempsons is a leading national law firm specialising in health
and social care, healthtech, charities and social enterprise across
the UK. Our highly experienced specialist lawyers provide cost-
effective solutions for healthcare organisations, social care
providers and charities nationwide. We provide our clients

with support down to the last detail, whether the issue is big or
small, complex or simple. With offices in Harrogate, London,
Manchester and Newcastle, Hempsons is your ideal legal partner.
You can find details of our services, our lawyers and their
specialisms on our website: www.hempsons.co.uk

London: 020 7839 0278 | Manchester: 0161 228 0011 | Harrogate: 01423 522331 | Newcastle: 0191 230 0669
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