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Priority . High Medium Low

Area of Interest Title Significance

Organ Donation Organ Donation (Deemed On 1 October 2019 the Organ Donation (Deemed

Consent) Act 2019 Consent) Act 2019 came into force by the Organ
Donation (Deemed Consent) Act 2019
(Commencement No. 1) Regulations 2019. The Act
amends the Human Tissue Act 2004.

The new provisions allow for consent to organ and
tissue donation in England to be deemed to have
been given by a potential adult organ donor before
their death unless they had expressly stated that they
did not wish to be a donor, or an exception applies.
This is often referred to as an "opt-out" system of
consent as people may "opt-out" of becoming an
organ donor if they do not consent. The Act does
not change rules on consent to organ donation in
respect of children under 18 or people who have
expressly made a decision on consent before their
death.

(Please find the legislation here:
http://www.legislation.gov.uk/ukpga/2019/7/introductio
n/enacted)

Mental Capacity Birmingham City Council Two local authorities made a conjoined application
v SR applying for authorisation under the Mental Capacity
Lancashire CC v JTA Act 2005 of care plans involving the deprivation of
[2019] EWCOP 28 liberty of the patients.

The first respondent had been detained under a
hospital order at a psychiatric unit pursuant to
section 37/41 of the Mental Health Act 1983. It was
proposed that he be discharged from the hospital
with the condition that he should not be permitted
to leave his accommodation unless accompanied
and supervised at all times. The second respondent

@ L \‘// l CYBER CYBER P

& o ESSENTIALS ESSENTIALS 2

CfA QfA V e \Ce 3" ':‘3 INVESTORS | Accredited
1SO 9001 1SO 27001|| UKAS Practice Management Standard ' ' "-\_,_[." IN PEOPLE ‘

T om0 Law Society Accredited

1311137



http://www.legislation.gov.uk/ukpga/2019/7/introduction/enacted
http://www.legislation.gov.uk/ukpga/2019/7/introduction/enacted

HEMPSONS

had various periods of admission to the psychiatric
hospital. He was to be discharged with the same
requirement as the first respondent.

The court granted the applications.

The significance of this case is the interrelationship
between the power to conditionally discharge a
patient under the Mental Health Act and the powers
under the Mental Capacity Act. The earlier case of
Secretary of State for Justice v MM [2018] UKSC 60
was distinguished as it was only concerned with
powers under the Mental Health Act. In this
conjoined application, the courts had the power to
authorise a package of care in the community under
the Mental Capacity Act that involved a deprivation
of liberty for patients lacking capacity if that was in
the patient’s best interests. Furthermore, on the
evidence the placement was strongly supported by
both respondents although they lacked capacity.

(Please find the case here:
https://www.bailii.org/ew/cases/EWCOP/2019/28.html)

Mental Capacity Re AB (Termination of This case concerns an appeal by the adoptive mother
Pregnancy) [2019] EWCA (D) of a pregnant woman (P) lacking capacity who
Civ 1215 was subject to an order that an abortion was lawful

and in her best interests.

P suffers from moderate learning disabilities and lives
with her devout Roman Catholic adoptive mother.
Having become pregnant, the NHS body responsible
for P's antenatal care concluded that it would be in
P's best interests for the pregnancy to be terminated.
The Court of Protection made a declaration to this
effect.

D appealed this decision on the basis that the judge
erred by concluding the baby would be removed by
the local authority, failing to balance P's best
interests and failing to properly consider her wishes
or her article 8 right to motherhood under the ECHR.

The appeal was allowed.

The significance of the case is that it highlights the
importance of taking into account the wishes and
feelings of a patient lacking capacity as considered in
the case of Wye Valley NHS Trust v B [2015] EWCOP
60. It was clear the judge had failed to take sufficient
account of the patient’s wishes and feelings in his
balancing exercise. Furthermore, the court must
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consider the views of others such as D as prescribed
in the Code of Practice.

(Please find the case here:
https://www.bailii.org/ew/cases/EWCA/Civ/2019/1215.ht

ml)
Court of Re Lawson, Mottram and The Court of Protection was required to consider the
Protection Hopton [2019] EWCOP 22 correct approach in determining whether a personal

welfare deputy ("PWD") should be appointed under
the Mental Capacity Act 2005 following applications
by family members of three young adults who may
lack capacity.

Each young adult was congenitally impaired and in
each case the parents and family members were
proposed deputies. It was submitted that Section
16(4) of the 2005 Act was unduly restrictive in
appointing welfare deputies. Two principles required
that (1) the court should make the decision in
appointing a deputy, and (2) the appointment of a
deputy should be limited in scope and for a short
time as possible.

The Court provided the following guidance:

(1) The starting point in evaluating any
application for appointment of a PWD was
by reference to the Act. Protecting the
patient and promoting personal autonomy
was central;

(2) A child’s 18th birthday marks a transition into
an altered legal status and the extension of
potential responsibility beyond 18 may
impose an overly protective legal framework
which risks inhibiting personal development;

(3) There is no statutory bias or presumption
against appointment;

(4) Constructing an artificial impediment to the
appointment of a PWD would compromise
the fair balancing of Art 6 and Art 8 ECHR,;

(5) The Code of Practice is an interpretive aid to
the statutory framework and would not be
determinative;

(6) The prevailing ethos of the Act was to weigh
and balance many competing factors;

(7) The only presumption is that a person is
assumed to have capacity unless it is
established that they lack it;

(8) The patient's wishes and feelings had to be
considered where reasonably ascertainable;
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(9) It was distortive of the framework of sections
4 and 5 to regard appointment of a PWD as
a less restrictive option than collaborative
and informal decision taking.

(Please find the case here:
https://www.bailii.org/ew/cases/EWCOP/2019/22.html)

Mental Capacity United Lincolnshire The Court of Protection was tasked with making a
Hospitals NHS Trust v CD decision on a novel issue. The case relates to the use
[2019] EWCOP 24 of the Mental Capacity Act 2005 to make contingent

and anticipatory declarations in the event that a
patient lacks capacity at a particular future point in
time.

CD was a pregnant young woman detained under
section 3 of the Mental Health Act. It was deemed
that she lacked capacity to make decisions about the
mode of delivery of her child. Her condition
improved with treatment and she regained the
requisite capacity. However, there was a substantial
risk that she may become incapacitious during her
labour. The Trust sought anticipatory and contingent
declarations in the following terms:

(1) CD has capacity to make decisions regarding
the delivery of her baby.

(2) In the event she is assessed as lacking
capacity it is lawful for the Trust to deliver
care and treatment in accordance with the
care plan.

(3) To the extent that the arrangements amount
to a deprivation of CD's liberty thus should
be authorised.

The Court considered that arguably it has no
jurisdiction in this case. However, the judge
acknowledged that adjourning the proceedings
would possibly leave things too late and insufficient
time for an emergency order to be obtained. On the
basis of this, the Trust's applicant was granted.

Significance is placed on this case as it is the first
reported judgment that makes anticipatory
declarations in the event that a person may lose
capacity.

(Please find the case here:
https://www.bailii.org/ew/cases/EWCOP/2019/24.html)
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The national medical A new medical examiner system is due to be rolled

examiner system out across England and Wales. This will be delivered
in a phased roll out for deaths in secondary care by
the end of March 2020, and for all deaths by the end
of March 2021.

The overarching purpose is to provide greater
scrutiny of deaths. The system will also offer a point
of contact for bereaved families to raise concerns
about the care provided prior to the death of a loved
one.

Acute trusts in England and local health boards in
Wales have been asked to begin setting up medical
examiner offices.

The purpose of the medical examiner system is to:

(1) provide greater safeguards for the public by
ensuring proper scrutiny of all non-coronial
deaths;

(2) ensure the appropriate direction of deaths
to the coroner;

(3) provide a better service for the bereaved
and an opportunity for them to raise any
concerns to a doctor not involved in the care
of the deceased;

(4) improve the quality of death certification;

(5) improve the quality of mortality data.

NHS Improvement guidance provides details on the
regional structure, the digital system and plans for
funding the new system.

(Please find more information here:
https://improvement.nhs.uk/resources/establishing-
medical-examiner-system-nhs/#h2-funding-for-
medical-examiners)

Clinical Negligence On 1 April 2019 the new GP indemnity scheme called
Scheme for General the Clinical Negligence Scheme for General Practice
Practice (CNSGP) (CNSGP) came into force.

This scheme covers all clinical negligence claims for
compensation which arises from general practices
providing NHS services. All general practices will be
automatically covered and will provide fully
comprehensive indemnity for all claims within its
scope.
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NHS Resolution will handle all claims made by
individuals in relation to treatment given on or after 1
April 2019.

(Please find more information here:
https://resolution.nhs.uk/services/claims-
management/clinical-schemes/clinical-negligence-
scheme-for-general-practice/)

Independent Review of This report commissioned by the GMC focuses on
Gross Negligence recommendations to improve the local, coronial,
Manslaughter and professional regulatory and criminal processes
Culpable Homicide following an unexpected death.

The review was prompted by the case of Dr Bawa-
Garba who was convicted of gross negligence
manslaughter. Fellow clinicians felt the real fault lay
with wider system failings. 29 recommendations are
put forward regarding the processes which may be
engaged following an unexpected death.

Key points are as follows:

(1) More clarity on the existing law on gross
negligence manslaughter.

(2) Poor initial handling of investigations at a
local level can make it more likely that a case
will result in criminal prosecution.
Importance should be placed on engaging
effectively with families right from the start.

(3) Improve current guidance to Coroners about
gross negligence manslaughter and any
cases with may meet the threshold should
be discussed with the Chief Coroner’s Office
because notifying the police.

(4) Police should have early access to
appropriate independent medical advice to
provide an initial filter to aid them in
deciding whether an investigation into
healthcare- related gross negligence is
warranted.

(5) GMC to find better ways of supporting
doctors under investigation.

(6) Parliament to consider how the ‘reflective
practitioner toolkit' could be legally
protected from disclosure.

(7) Deliver high standards and training for
individuals providing expert opinions.
Doctors to only provide expert opinions on
matters which occurred whilst they were in
active and relevant clinical practice.
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(Please find the report here:

https://www.gmc-uk.org/-
/media/documents/independent-review-of-gross-
negligence-manslaughter-and-culpable-homicide---
final-report pd-78716610.pdf)

NHS England: Information NHS England have released guidance on regulating

sharing protocol across the sharing of personal sensitive data (PSD)
secure and detained specifically in secure and detained settings. This
settings pertains to prisons and other prescribed places of

detention i.e. psychiatric units.

The document outlines an overarching agreement
between parties to regulate the sharing of PSD which
is defined in the Data Protection Act and General
Data Protection Regulation 2018. It provides a
framework for assuring the safeguarding of PSD by
all parties. Specifically, information on the treatment
of individual patients by multiple providers, across
the health and secure sectors. The sharing of
information between clinical teams and detention
staff is encouraged and appropriate where this is
necessary for treatment and diagnosis, or where this
was necessary for the administration or management
of healthcare services.

(Please find the guidance here:
https://www.england.nhs.uk/wp-
content/uploads/2019/07/information-sharing-
protocol-across-secure-and-detained-settings.pdf)

NHS Trust fined £80,000 The CQC brought proceedings against Avon and
after patient is injured Wiltshire Mental Health Partnership following an
falling from hospital roof incident at an inpatient mental health ward.

A patient gained access to a low roof area of the
ward and had declined to come down. After being
on the roof for 11 hours the patient fell from the roof
and sustained a number of injuries. The Trust
pleaded guilty to an offence of failing to provide safe
care and treatment resulting in avoidable harm and
putting others at serious risk of harm. The Trust was
fined £80,000 and was ordered to pay over £12,000
in prosecution costs.

The significance of this case is that the Trust failed to
properly assess risk posed by the roof and take
reasonably practicable steps to manage any risks.
The risk had previously been highlighted in annual
risk assessment since 2010. It was decided the risk
should be managed through staff observations. The
CQC believed this was an inappropriate and
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inadequate response to the risk posed to service
users.

(Please find the news article here:
https://www.cqc.org.uk/news/releases/avon-wiltshire-
mental-health-partnership-fined-%C2%A380000-after-
patient-injured-falling)

Royal Bournemouth and An application was made by two NHS Trusts, The
Christchurch Hospitals Royal Bournemouth and Christchurch Hospitals NHS
NHSFT v SE [2018] Foundation Trust and Dorset Healthcare University
EWCOP 45 NHS Foundation Trust for the court to make in

relation to medical treatment specifically leg
amputation concerning SE.

It was agreed that due to the patient’s schizophrenia,
the patient lacks the capacity to decide whether to
undergo an amputation. Without surgery the patient
would die within a short time frame, and insofar as
her wishes can be ascertained, she does not wish to
die and favours the surgery taking place. The court
also considered that she is more likely than not to
survive surgery.

The Court authorised the medical treatment.

The significance of this case was that the judge
highlighted the impact of delays in dealing with
these applications. The application was issued in
November despite the Trusts being aware from
October that serious medical treatment was likely.
The judge understood emergencies do arise, in this
case the emergency was due to the failure to have
any effective system in place for securing legal
advice for clinicians in the Trusts.

(Please find the case here:
https://www.bailii.org/ew/cases/EWCOP/2018/45.html)

Royal Bournemouth and The court decided on the question of whether it was
Christchurch Hospitals in the best interests of the patient TG for intubation

NHS Foundation Trust v tocontinue.

TG [2019] EWCOP 21 . .
TG suffered a massive subarachnoid haemorrhage

following a collapse which resulted in a secondary
cardiac arrest. This resulted in extensive brain
damage.

The medical team provided evidence that the
chances of meaningful improvement are very small
and there is no chance of meaningful recovery.
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Therefore, it was not in the patient’s best interest to
continue with intubation.

Mr Justice Cohen came to the decision that it was in
the patient’s best interests for intubation to continue
despite the treating team’s opinion. He placed great
weight on the patient’s wishes and feelings as a
devout Catholic and the intrinsic value of life.

(Please find the case here:
http://www.bailii.org/ew/cases/EWCOP/2019/21.html)

Revamping the The Parliamentary and Health Service Ombudsmen is

complaints process set to transform its role in its complaints process. The
PHSO have introduced a new user-friendly and more
effective case handing process for complainants to
ensure better communication. The seek to achieve
shorter processing times and being more transparent
with these changes.

Rob Behrens states ‘the strategy is necessary because
there was a lack of clarity in the organisation about
the relative status of complaint handling on the one
hand and doing insight work on the other. “The core
role of the Ombudsman service is to resolve
complaints as effectively as possible. Out of that come
the insight reports building on the experience of
handling complaints.’

The PHSO endeavour to maintain a balance between
recognising the important work that the NHS does
and ensures that mistakes are dealt with
appropriately.

For further information on any aspect of this Legal Update, please contact John Holmes (j.holmes@hempsons.co.uk) or Helen Claridge
(h.claridge@hempsons.co.uk).

This Legal Update is made available on the basis that no liability is accepted for any errors of fact or opinions it may contain. Professional
advice should be obtained before applying the information to particular circumstances.
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