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Welcome
The pace of life continues to quicken in the primary care world – although whether this will ease off with the 
announcement of the snap election – and the aftermath – it is too early to tell.

But in the meantime, it’s been very much a case of “all change” – both within practices themselves and 
within the environment in which they operate.

On the one hand, we see headlines about the numbers of practices closing through retirements, whilst 
on the other hand, we are aware this is at least in part as a result of the remaining practices becoming 
larger, often through multiple layers of merger. And the mergers are no longer confined to the locality – with 
“brands” beginning to emerge cross-country.

At the same time, GPs are beginning to take the lead in the wider primary care arena, sitting on Boards 
of CCGs which have been co-commissioning, and taking an active interest in STPs – in addition to the 
Federations (or GP Provider Organisations) which have been around for several years. 

The next stage will be to work through the strategy for their involvement in the development of Accountable 
Care Organisations and to put in place new care models to integrate services. And if GPs don’t move fast, 
they risk trailing behind the Trusts which are already getting their acts together. It won’t just be about GPs 
scaling up by collaboration, merger or creating new organisations; they will need to meet the scrutiny of 
commissioners through robust governance systems.

And of course, at the back of everyone’s mind is the impact of Brexit and the possible impact upon staff 
resources. 

But perhaps most significantly of all, there’s been a subtle – and encouraging – change in the mood music 
recently – and it must be both refreshing and reassuring to GPs to note they are no longer being painted as 
the cause of the problem within the NHS, but are increasingly being viewed as the solution! 

Lynne Abbess, Partner
Lynne has 35 years’ experience in property and partnership law. She has a national reputation as an expert 
providing advice to general practitioners and heads up the Professional Services sector of our practice.

l.abbess@hempsons.co.uk



“General practice provides over 300 million 
patient consultations each year, compared to 23 
million A&E visits…if general practice fails, the 
NHS fails”

So the Five Year Forward View (FYFV) next steps for primary 
care acknowledges the importance that primary care has to 
play in the reshaping and integration of health and social care 
across the country.

The key improvements for the next two years identified in the 
Review include:

•  Boosting GP numbers: an extra 5,000 doctors working in 
general practice by 2020 (with numbers entering GP training 
up 10% since 2015 and a commitment to reach 3,250 
trainees per year);

•  Extended and more convenient patient access to GP 
services: making available bookable evening and weekend 
appointments to extend to 100% of the country by March 
2019; practice profiles will be published on ease of making 
an appointment – and from October 2017, practices who 
shut for half days each week will not be eligible for a share 
of the extended access scheme;

•  Expanding multidisciplinary primary care: This will see: 
 –  an increase in the number of clinical pharmacists 

working in GP surgeries to over 900 by March 2018 and 
over 1,300 by March 2019;

 –  the placement of 800 mental health therapists in primary 
care by March 2017, rising to over 1,500 by March 
2018.

 –  an increase in the training of physician associates to 
incentivise up to 1,000 of these staff to work in General 
Practice.

•  Modernisation of primary care premises: over 800 further 
infrastructure projects are identified for investment by 2019.

To deliver these improvements, funding is being 
increased (in line with the original FYFV), practices 
are being encouraged to work together in ‘hubs’ or 
networks (of at least 30,000-50,000 patients) and a 
successor to QOF will be developed, which would 
allow the reinvestment of £700 million.

This is certainly reflected in the work that is flowing 
through to us, as we have seen a marked increase in 
the number (and scale) of practice mergers (including 
Super Partnerships or “super-surgeries” as they are 
called in the Review) and collaborations between 
primary care, the acute sector, community nursing, 
mental health, and clinical pharmacy teams. 

However, it is the local Sustainability and 
Transformation Plans (STPs) that will have the 
greatest impact on the shape and scale of primary 
care over the next few years – and in most cases 
primary care has not yet collaborated in sufficient 
scale to have a material impact on the direction and 
development of the STPs.

Five Year Forward View – 
next steps for primary care 
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GP Practice Mergers
 
The push towards being part of a larger clinical entity is showing no sign 

of abating – and we are no longer talking in terms of a “large” practice 

constituting 10-15k patients; we are now talking in terms of list sizes – and 

Contracts – governing 30-50k patients! 
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And whilst mergers may initially 
have been regarded as providing an 
escape route for retiring GPs, they are 
increasingly being seen as the only 
way forward for those who intend to 
remain in practice. In fact, far from being 
viewed as representing a failure on the 
part of one of the merger partners, it 
is now the case, that it is the strongest 
practices, which are the ones forging 
ahead together to create practices, 
which increasingly resemble super-
partnerships. And far from the partners 
in those practices fearing they will lose 
their identity, they are only too keen to 
embrace the new “all-singing/all-dancing 
brand” of which they become a part. In 
fact, they recognise it to be a far safer 
place from which to practice on the basis 
they are too big to be allowed to fail!

Against this background, we have seen 
a huge increase in the number of GP 
practices across the country wishing 
to merge their practice, not only with 
another from their locality but also with 
others further afield. 

However, a merger should never be 
regarded as something which can be 
“sorted” whilst having a chat over a cup 
of coffee, as there are significant legal 
steps surrounding it, which you may 
ignore at your peril!

So what are the issues  
to be considered? 

Early advice
It is assumed the partners from each 
practice will already have sat down 
together and discussed the key principles 
to govern the new arrangement. 

Before even contemplating proceeding 
further, each side should then seek early 
advice from its Practice Accountants 
to ensure the proposal makes good 
financial sense. There is no point in 
investing your time and money in taking 
this forward unless you are fully aware of 
the implications of doing so.

If the financial advice is generally positive, 
the next step is to run it past both 
Practice Solicitors to ensure there are 
no legal impediments to your particular 
arrangements which might later throw a 
spanner in the works.

NHSE should be your next port of call, 
to ensure they are not likely to voice 
any objection, based on service delivery 
under the proposed new arrangement. 
Whilst it might theoretically be possible 
under GMS to present the merger to 
NHSE as a fait accompli (see below), it 
would be a brave practice which choses 
to do so! 

Once these preliminary steps are out of 
the way, you can start to put your plans 
into action – so who should you talk to – 
and when?

The Process
Many practices believe the steps required 
are mostly practical in nature and that in 
terms of the legal arrangements, only a 
new Partnership Agreement is required 
to document the terms of the merger. 
However, this is only one aspect of the 
merger – and the same legal principles 
that apply to commercial mergers apply 
equally to GP practice mergers.

Stages to follow

In summary, the “best practice” format 
to follow is as follows:

•  Stage 1: Identify and agree those 
matters which are governed by 
principles/legal/tax issues which may 
be regarded as being other than 
entirely straightforward; “formally” 
exchange information about your 
respective businesses by way of a 
“due diligence” exercise (which will 
amount to a “legal representation” 
which may later be relied upon); 
negotiate the Business Transfer 
Agreement (BTA)

•  Stage 2: Exchange the BTA (the 
equivalent of exchanging contracts 
on a house sale/purchase – where 
you are committed to proceed but 
have not yet completed)

•  Stage 3A: Line up the remaining 
(more straightforward) issues in 
preparation for completion

•  Stage 3B: Actually complete those 
issues which are legally required to be 
in place at the time of completion

• Stage 4: Completion of the merger

•  Stage 5: Deal with post completion 
matters
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Stage 1: Line up those matters 
which may be other than 
entirely straightforward

Due Diligence
It is vital for each practice to undertake 
a full due diligence exercise of the other. 
This will be an investigation into the other 
practice’s accounts, employees, NHS 
Contract, suppliers, equipment, premises, 
patient list, stock etc. to ensure that all is 
in order and to shed light on any liabilities 
that may otherwise be taken on, unless 
they can be excluded from the merger. 

Staff
Consider any differences in the staff 
contracts and take advice about the 
means of smoothing out any variations 
post-merger. Agree in principle whether 
any staff may need to be made redundant 
– and if so, at whose cost this should be. 

The Transfer of your NHS Contract(s) 
In a full blown merger (as opposed to a 
“takeover”) the objective would be to add 
the name of at least one partner from 
each practice to the Contract of the other 
practice. In the case of a “takeover”, 
this could be a one way exercise, with a 
partner from the “dominant” practice being 
added to the other Contract (but not the 
other way around). 

However, the procedure for achieving this 
differs according to whether your Contract 
is GMS or PMS.

GMS Contract
The Contract Variation is (in most cases) 
unchallengeable and simply requires the 
service of a Notice of Variation (in standard 
form) on NHS England. 

In the case of a single handed Contractor, 
not less than 28 days’ notice must 

be served. However, in the case of a 
partnership, there is no specific notice 
period applicable to enable additional 
partners to be added. 

PMS Agreement
PMS is very different as the Contract is 
“personal” to the named Contractors 
and NHS England’s consent is required 
for any variation resulting in a change 
to the named Contractors. This means 
the specific agreement of NHS England 
is required on each occasion (and the 
timescale attributable to this is not 
prescriptive and may take some time to 
achieve).

Irrespective of which NHS Contract is held 
by each practice, it is advisable to contact 
your Local Area Team at an early stage 
to ascertain their requirements for your 
proposed arrangements.

The Premises 
Agreement should be reached at an early 
stage concerning the future arrangements 
for the use of all the existing premises 
including:
–  whether any disposals are anticipated, 

which might take more time to resolve 
and e.g. could incur the payment of a 
significant early redemption penalty or 
a substantial dilapidation liability; 

–  the basis of occupation of each of 
the practices’ sites (sale/purchase of 
shares; the grant of a sub-lease etc.). 

For the sites to be retained, the practices 
will need to consider:
–  Freeholds: agreeing a valuation; 

updating title deeds (and mortgages if 
applicable);

–  Lease: seeking the consent of the 
landlord to an assignment; 

–  Entering into a Declaration of Trust 
to ensure the relationship between 

the owners/named tenants and the 
occupiers is clarified. 

CQC Registration
A new CQC registration will be needed 
in the name of the new partnership, so 
CQC should be contacted at an early 
stage to ascertain their requirements for 
registration. 

IT System
The IT systems at each practice will 
need to be consolidated – which always 
seems to represent one of the biggest 
practical challenges, particularly where the 
providers are not the same. This may also 
take some considerable time and you will 
need to book your “slot” early; in fact, this 
in itself might govern the date on which 
the merger can take place! 

Discussions with the selected Bank 
Manager
You should discuss the new banking 
arrangements to include the opening of an 
Account and any necessary re-financing. 

 Medical Defence Insurance 
You should check at an early stage that 
cover will be available for the merged 
practice and at what cost. Disclosure of 
claims may be a vital factor in this respect.

Negotiation of the Merger 
documentation between the parties
This includes:
• The BTA
The BTA is the document which governs:
–  the commitment to proceed with the 

merger;
–  what happens at the point at which the 

merger takes place; and
– post merger arrangements. 

It should deal amongst other things 
with the mechanics of the transfer/
amalgamation of the NHS Contracts, 



Puja Solanki, Associate 
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drafting of specialist medical and dental partnership deeds, advising on GP practice mergers and acquisition, providing general GP practice advice and 
undertaking GP property work, including the transfer of properties between partners and the assignment of Leases.  She also specialises in the sale and 
acquisition of dental practices, both NHS and private.

p.solanki@hempsons.co.uk

contribution of capital, warranties and/
or indemnities from one practice to the 
other, apportionments of liabilities and 
costs prior to and after the merger, 
and the transfer of employees to the 
merged practice. It should also contain 
provisions regarding contribution to 
the capital of the merged practice 
together with the arrangements for the 
occupation of premises.

•  the Partnership Agreement
This will govern the relationship of the 
Partners going forward and will be 
effective as from the day of the merger. 
It may very well be that one (or both) 
practices have a current and up-to-
date Deed that could be adapted 
into the merger Deed but ideally, the 
practices should start from scratch 
to ensure that they have a solid and 
thorough document that governs the 
operation of their merged practice from 
the completion date of the merger. 
The agreed form of the Partnership 
Agreement should be appended to the 
BTA at the point of exchange.

Stage 2: Exchange of 
the Business Transfer 
Agreement

Exchange will create a legally binding 
arrangement. Attached to the BTA will 
be the agreed form of:
– the Partnership Agreement 
–  any other relevant agreement to 

be entered into at Completion e.g. 
relating to the premises

Once “exchange” of the BTA has 
been achieved, you can then proceed 
safely to implement the various steps 
required to enable the merger to be 
effective as follows:

Stage 3A: line up 
the remaining (more 
straightforward) issues in 
preparation for completion

Your Staff
Under the Transfer of Undertakings 
(Protection of Employment) 
Regulations 2006 (“TUPE”), all 
employees must be given reasonable 
notice of the merger together with 
being properly informed and consulted 
on the transfer of their employment to 
the new partnership. 

 Information Commissioner 
Registration
This will need to be updated for the 
new entity.

Stage 3B: Complete those 
issues which are legally 
required to be in place at 
the time of completion

Actually submit/implement those 
issues which are legally required to be 
in place by the time of completion e.g.
– the Variation of your Contract;
–  the opening of the Bank account 

etc.;
–  other issues which have been 

“lined up” in principle prior to 
exchange (as above). 

Stage 4: Completion of the 
merger

Complete the merger pursuant to the 
BTA, together with any other legal 
documents i.e. the Partnership Deed 
and premises’ documentation.

Stage 5: Deal with post 
completion matters 

Staff Contracts
All staff should be issued with new 
contracts asap and in any event no 
later than two months following the 
merger. 

Notifications
 Patients/suppliers/business 
contractors will need to be notified of 
the merger and formal letters will need 
to be dispatched – although patients 
may be notified via an announcement 
at each practice or perhaps in the 
practice leaflet/website. 
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Conclusion

There is a great deal 
to do when initially 
contemplating, and 
then implementing the 
procedure to enable a 
merger to take place. 
Partners may find the 
process daunting and 
outside their comfort 
zone – but provided they 
have the right support 
and guidance throughout 
the process by engaging 
specialist solicitors, 
accountants, valuers – and 
perhaps a project manager 
to oversee the merger – 
it can present a positive 
solution to help overcome 
the challenges being 
faced by the primary care 
community today. 

Easy to say, not easy to do.  
Let us know if we can be of any help.



Hannah Stephenson, Barrister
Hannah represents clients, including opticians, 
dentists and doctors, in disciplinary and 
regulatory proceedings and appeals and in 
criminal proceedings. She also has extensive 
experience in assisting practitioners seeking 
registration with their regulatory body.

h.stephenson@hempsons.co.uk
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The updated GMC Guidance 
Confidentiality: Good Practice 
in Handling Patient Information 
(“the Guidance”) came into effect 
on 25 April 2017. The Guidance 
builds upon the core principles set 
out in the GMC’s Good Medical 
Practice. It is aimed at providing a 
framework for considering when 
to disclose a patient’s personal 
information and sets out the 
responsibilities of all doctors for 
managing and protecting that 
information. 

Trust is an essential part of the doctor-
patient relationship and confidentiality is 
essential to this. Patients must feel able 
to report full details of their symptoms 
and those of their dependents. If this 
trust is undermined, it could have a 
significant detrimental impact on their 
health. Therefore, confidentiality is 
essential to patient safety. An unlawful 
breach of confidentiality can have severe 
consequences, including restrictions 
upon a doctor’s ability to practise and 
the imposition, by the Information 
Commissioner’s Office (ICO), of up to 
£500,000. 

However, notwithstanding this, there are 
some circumstances where a doctor 
is under a legal or ethical obligation to 
disclose confidential patient information to 
a third party. 

Why the change? 
Confidentiality is recognised to be an 
increasingly relevant and complex issue. 
The latest figures from the ICO reveal 
that between 1 July 2016 and 1 October 
2016, the NHS reported 239 “data security 
incidents”. And as a consequence of the 
2016 GMC review of its confidentiality 
guidance, and the feedback received from 
this, the updated Guidance was produced. 

What is new? 
The GMC has published a helpful 
document entitled What’s Changed in the 
Confidentiality Guidance, which highlights 
the key changes to the Guidance and 
the new obligations now imposed upon 
doctors. 

In summary, the key changes are as 
follows: 
•  The Guidance is more “user friendly” 

and includes a decision-making 
flowchart which provides doctors with a 
framework, from which to work in order 
to assist in determining what information 
may be disclosable; 

•  It places a stronger emphasis on the 
importance of sharing information 
appropriately for patient care; 

•  It provides more detail on the 
circumstances in which doctors can 
rely on implied consent to share patient 
information for direct care;

•  It acknowledges the significance of the 
role that those close to the patient can 
play in supporting the patient through 
their treatment and recovery, and it 
encourages the sharing of information 
with those close to the patient, subject 
to patient consent; 

•  It extends the existing professional 
obligation to tell an appropriate authority 
when a patient who lacks capacity may 
be experiencing, or is at risk of, abuse 
or neglect, to include all forms of serious 
harm; 

•  It acknowledges there may be very 
exceptional circumstances where 
disclosure may be justified without 
consent to prevent a serious crime, 
even when no one other than the 
patient is at risk (although patients who 
have capacity are still entitled to make 
decisions for themselves – even if that 
decision leaves them at risk of death or 
serious harm); 

•  It expands the list of examples of 
circumstances in which a patient might 
pose a risk of serious harm to others; 

•  It explores how the duty of confidentiality 

works alongside the duty of candour; 
•  It explicitly obliges doctors to have 

knowledge of “information guidance” 
which is appropriate to their role. 
Doctors who are data controllers are 
obliged to understand and meet their 
responsibilities under the Data Protection 
Act 1998 and everyone is expected 
to follow data protection policies and 
procedures, regardless of whether they 
themselves are data controllers; 

•  It contains an overt expression of a 
doctor’s duties to protect and promote 
the health of patients and the public, as 
well as to respect patient confidentiality; 

•  It provides a new requirement to explain 
to a patient the possible consequences 
of them not consenting to disclosure 
of their confidential information – which 
may assist in changing the patient’s mind 
to disclose their information. However, if 
their decision remains unchanged, there 
is a duty to abide by the patient’s wishes 
so long as that patient has capacity.

•  It requires identifiable patient information 
to be anonymised for audit purposes 
wherever possible – and in particular 
where the audit is not carried out by a 
person involved in the direct care of that 
patient. 

Conclusion
This is a complex area and practitioners 
will need to ensure they are familiar with 
the updated Guidance. In circumstances 
where a doctor believes that he or she 
may have a duty to disclose confidential 
information, they should consider seeking 
advice from a Caldicott or data guardian, 
their defence body or professional 
association, or obtain independent legal 
advice. 

Updated GMC Guidance  
on Confidentiality 2017 –  
what you need to know 



 
If you are a tenant of your 
surgery premises under 
a lease, it is essential you 
understand and manage 
your repairing obligations. 
Depending on the size, age 
and condition of the premises, 
the costs of meeting these 
obligations can run into the 
tens and sometimes hundreds 
of thousands of pounds – 
and a regular programme 
of maintenance can help to 
avoid larger claims arising at a 
later date.

It is particularly important that GP 
partnerships understand the potential 
liabilities as usually the individual partners 
in whose names the lease is vested will be 
personally liable for the repairs. This liability 
is typically “joint and several” which means 
that the landlord can pursue any one or 
more of the named partners for 100% of 
the lease costs. 

Unfortunately, many practices do not fully 
appreciate or consider their maintenance 
liabilities, particularly when the lease 
end date is perhaps many years into the 
future. However, leaving this as a problem 
for another day carries with it the risk 
that the liability may snowball over the 
years, making the practice less and less 
attractive to potential new partners. 

But like most things, the risks associated 
with repairing liabilities and dilapidations 
can be managed by sensible planning and 
by seeking appropriate professional advice 
at the right time. 

FRI and IRI?
When considering lease repairing 
obligations, the first question to ask is 
whether the terms are FRI (Full Repairing 
and Insuring) or IRI (Internal Repairing and 
Insuring). 

An FRI lease will make the tenant fully 
responsible for the costs of repairs to 
the premises. If the FRI lease is of the 
whole of a building, then the tenant will 
often be responsible for undertaking 
the maintenance itself – and this is 
likely to include everything from the 
internal plasterwork to the exterior and 
structural parts, including the roof and the 
foundations. 

A common mistake is for a tenant to 
believe he has no FRI liability as his lease 
makes him personally responsible for 
carrying out internal maintenance only. 
However, a lease which imposes a service 
charge on the tenant, which includes the 
maintenance costs of the structure and 
exterior (notwithstanding the works are the 
responsibility of the landlord), is also an 
FRI lease. This may well be relevant in the 
case of a lease of only part of a building. 

The important point to note is that in either 
scenario, the liability – and therefore the 
“risk” - associated with the maintenance of 
the structure and exterior, remains with the 
tenant, notwithstanding the responsibility 
for undertaking the maintenance may lie 
with the landlord.
 
Under an IRI lease the tenant carries only 
the risk for the internal repair of its leased 
space – and the landlord bears the liability 
and (usually) also the responsibility for the 
external and structural repairs and the 
buildings insurance. 

As a consequence of this arrangement, a 
tenant under an IRI lease is likely to pay 
a higher market rent to its landlord than 
under a FRI lease of the same premises. 

Top Up Rent
Under the Premises Costs Directions, 
GPs are paid “current market rent” for the 
provision of their surgery accommodation. 
This is broadly speaking made up of a 
“bricks and mortar” element (i.e. the rent 
which represents the “accommodation” 
cost of the premises) and the “top-up” rent 
(which reflects an allowance for the cost 
of the maintenance of the structure and 
exterior plus the buildings insurance). 

Under an FRI lease, the payment of rent 
to the landlord should be limited to the 
“bricks and mortar” element of the rent 
– thereby allowing the GPs to retain the 
“top-up” rent towards the costs of the 
structural and external maintenance and 
the buildings insurance costs. The onus 
is then on the practice to ring-fence this 
funding to ensure it is used appropriately 
and not mixed up with other practice 
income. There is of course no way of 
knowing whether the “top up rent” will 
be sufficient to cover the actual costs of 
external and structural repairs plus the 
buildings insurance – and any surplus 
costs will therefore be at the GPs’ risk. 

Where a lease is entered into of anything 
other than brand new premises, it is 
essential that the tenant should require the 
landlord to agree a schedule of condition, 
which should be undertaken before the 
lease is completed and should be annexed 
to it for future reference. The lease 
should then limit the tenant’s repairing 
responsibilities to exclude liability for pre-
existing disrepair – as otherwise a tenant’s 
liability under its repairing obligation may 

Lease repairs for surgery 
premises – tackling and 
managing the risks
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extend to putting right existing disrepair. As such, 
it is important before entering a lease (particularly 
on FRI terms) that the prospective tenant takes 
advice from a surveyor on the condition of the 
premises. 

Internal maintenance should of course be 
undertaken on a regular basis and treated as an 
ongoing expense of the business. 

Planning for Dilapidations and Partner 
retirements 
It is important to appreciate that notwithstanding 
there is no capital gain to be made from a 
“rack-rent” lease, there could be an exposure to 
significant capital expenditure – particularly at the 
end of the Term. This can take the form of a claim 
for reinstatement of any alterations undertaken, 
to a claim for dilapidations arising from a failure to 
maintain; (this is another reason why an IRI lease 
is preferable, as the tenant’s exposure to such 
a claim is more limited). Best practice advice is 
always to ensure that when entering a new lease, 
the practice puts in place an updated form of 
Partnership Deed and Declaration of Trust to 
ensure that:
(a)  all partners in the practice legally enjoy the 

benefit of, but share the burden of, the lease (a 
maximum of four partners can be named on a 
lease so this is particularly important for larger 
practices); and 

(b)  all decisions relating to the lease are subject 
to the usual partnership decision making 
protocols;

(c)  contractual arrangements are in place to 
deal with the retirement or death of a partner 
(typically the continuing partners may agree 
to accept an assignment of the lease and to 
indemnify the outgoing partner against future 
lease liability); and

(d)  a reserve fund is built up over the life of 
the lease against the costs of future repair, 
decorating and any reinstatement costs.

A combination of (c) and (d) above should provide 
a sensible balance between the interests of the 
senior and junior partners in a practice. A senior 
partner will want to ensure he or she can retire 
without having to worry about future liability under 
the lease. On the other hand, a junior partner 
should be aware of the “last man standing” risk 
and would be advised to ensure a reserve fund is 
in place to fund future liabilities.

Why plan now?
In our experience, if there has been a failure to 
plan for repair costs under the surgery lease, 
partnership tensions and disputes can erupt 
(sometimes spectacularly and without warning!). 
We have seen cases where, faced with an 
unexpected large dilapidations’ claim, partners 
have retired suddenly from partnerships in an 
attempt to escape liability. Not surprisingly, 
this can quickly lead to both sides becoming 
embroiled in costly litigation, which in most 
cases could have been avoided by earlier 
planning. 

Even if your practice has been leasing 
its premises for several years without 
grappling with this issue, it is never too 
late to put arrangements in place. If 
for instance there is the possibility of 
a £50,000 claim arising in five years’ 
time, then setting aside £10,000 a 
year from now on is likely to be much 
easier to stomach than finding the full 
amount when the lease ends.

Terminal Dilapidations at the end of 
the Lease
If you are faced with a potential 
dilapidations claim, you should seek 
specialist advice from both a building 
surveyor and your lawyer as soon as 
possible. There are tactical steps that can 
often be taken to minimise (and sometimes 
extinguish altogether) the value of such a 
claim. 

Facing the future with comfort
Whilst lease repairing liabilities can be a minefield 
for the unwary, there should be little to fear if 
your practice plans well and backs this up with 
appropriate contractual agreements between 
the partners. As a matter of good governance, 
this should also help to make your practice more 
attractive to prospective new partners and guard 
against the risk of future disputes. And if you are 
faced with a potential dilapidations claim from 
your landlord, we can also assist with your efforts 
to negotiate a fair and reasonable settlement. 

Whatever your position, we would be delighted to 
assist in helping to assure your practice is future 
proofed against these risks. 
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Retirement of a GP – 
checklist
 
A recent news report has suggested that as many as one third of practising GPs 

are intending to retire within the next five years. If you are one of them, and whether 

you are single handed or in partnership, the guide below will help you work your way 

through to the finishing line.
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Retirement as a Partner

With a Partnership Deed
•  Be aware that the date of your own 

retirement might be impacted by the 
retirement of others in your practice 
and plan ahead accordingly;

•  Check the stipulated notice period for 
voluntary retirement and note whether 
it must conclude on a specific 
date (e.g. an Accounts Date or a 
Quarter Day) as this could affect your 
retirement date by as much as 12 
months, depending upon the drafting;

•  If you are hoping to take “24 Hour” 
retirement as opposed to retiring 
entirely from the Partnership, ensure 
your Deed permits you to do so – 
and that it also permits you to return 
to the practice having done so – as 
failing this, there is no requirement 
upon your partners to accept you 
back! The ability to take “24 Hour” 
retirement is also impacted by 
whether you hold a GMS Contract or 
PMS Agreement;

•  Be aware, and follow strictly, any 
provision relating to the service of 
your Notice, as failing this it could be 
invalid (and in a worst case scenario 
could allow another partner to “get in 
first”);

•  Check whether you will be bound by 
any restrictive covenants under the 
Deed (although if you do not plan 
to undertake any type of work after 
retirement, this will be of no concern 
to you);

•  Be aware of the time periods for 
repayment of your capital and current 
account balances – and take GP 

  specialist legal and accountancy 
advice to understand the practical 
implications relating to your legal, tax 
and other financial affairs.

Without a Partnership Deed
•  Without a Deed, it follows that there 

are no “agreed” rules to be pursued;
•  This means your retirement could 

present both you and your partner(s) 
with a potentially challenging position 
to overcome;

•  Ideally, if time permits, you should 
endeavour to put a Partnership 
Deed in place in preparation for your 
retirement, which (if well drafted) 
can continue to govern the ongoing 
partners post your own retirement;

•  Failing this, your retirement could 
trigger the dissolution of the 
partnership – and the automatic 
termination of the NHS Contract held 
by the practice as a whole;

•  It is essential that GP specialist legal 
and accountancy advice should be 
taken at an early stage to endeavour 
to prevent this outcome.

The Surgery
•  If the property has a capital value 

(whether freehold or leasehold), 
valuation advice should be sought 
from a specialist GP surveyor 
who should value the property in 
accordance with the terms of any 

Partnership Deed/Declaration of 
Trust;

•  SDLT – your partner(s) should take 
advice from a GP specialist lawyer on 
the impact of any SDLT which could 
prima facie be triggered as a result of 
the transfer of your share to enquire 
whether you are able to apply any 
exemption for the payment of SDLT;

•  Mortgage – if the property is 
mortgaged, the mortgagee’s consent 
will be required to secure your release 
– or alternatively your partner(s) will 
require time to refinance the property 
in order to repay your capital account;

•  Early Redemption Payment – 
be aware of any which could be 
triggered by the rearrangement of the 
mortgage;

•  Freehold or Registered Lease 
– if you are named as a “registered 
proprietor” of the property, you will 
need to sign a TR1 to remove your 
name from the title;

•  Lease – additionally, if you are a 
named tenant on the face of the 
lease or have subsequently signed a 
deed of assignment, you will need to 
ensure your name is removed from 
the Lease – and the consent of the 
landlord may be required to achieve 
this; 

•  Depending upon the lease terms, you 
may also be required to enter into an 
Authorised Guarantee Agreement – 
although specialist GP legal advice 
should be sought before you agree to 
this.



Conclusion

Retirement, particularly for 
a single hander, is not as 
simple as setting the date and 
walking away. As an owner of 
the business there are many 
liabilities which could follow 
you into retirement, both 
clinical and commercial – and 
it is essential to follow the 
appropriate path to ensure 
these are correctly handled 
and “put to bed”.

GP Specialist advice from an 
accountant, a surveyor and 
a lawyer will be essential to 
ensure you are placed in the 
best position – and the best 
practice advice is to start 
your planning at least twelve 
months’ prior to your intended 
retirement date.

This should hopefully enable 
you to look forward to your 
retirement without concern! 

Puja Solanki, Associate 
Puja specialises in providing advice on 
partnership and dental law for healthcare 
professionals. In particular, she has expertise 
in the preparation and drafting of specialist 
medical and dental partnership deeds, advising 
on GP practice mergers and acquisition, 
providing general GP practice advice and 
undertaking GP property work, including the 
transfer of properties between partners and the 
assignment of Leases.  She also specialises 
in the sale and acquisition of dental practices, 
both NHS and private.

p.solanki@hempsons.co.uk

New Partner
•  Consider taking on a new partner 

who can “take over” the practice, 
thereby allowing you (after a period 
of “hand-over”) to “step down”;

•  This may be difficult in the 
current climate as it is becoming 
increasingly challenging to find a 
GP who is prepared to become a 
Principal in a small practice – and 
neither is this encouraged by NHS 
England (whose consent will be 
required). 

Merger
•  If a new partner cannot be found, 

talk to local practices about the 

possibility of a merger as they may 
be keen to take over:

 – your Contract;
 – your staff;
 – your surgery premises.

Close down of Practice
•  If neither of the above can be 

achieved, the last option is closure 
of the Practice;

•  The appropriate Notice must 
be served on NHS England to 
terminate your GMS Contract/PMS 
Agreement

•  NHS England will elect either to 
put the Contract out to tender or 
disperse the patient list;

•  Be aware this could incur huge 
costs for a single handed GP 
relating to:

 – the redundancy of staff;
 – the sale of all assets;
 – the settling all debts/liabilities;
 –  potential “run-off cover” against 

liabilities which may not emerge 
until later; 

 –  ongoing liability relating to 
outgoings under any mortgage/
lease which will no longer be 
met as rent reimbursement 
will cease upon closure of the 
Practice.
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Notifications
•  NHS Pension Agency – advice 

should be sought at an early 
stage before any steps are taken 
to trigger your retirement – and 
records must be amended at the 
time of retirement before pension 
payments can commence;

•  NHS England – GMS Contract: 
Notice of Variation dealing with 
the removal of your name must be 
submitted to NHS England;

•  NHS England – PMS Agreement: 
as this is a ”personal” agreement, 
NHS England’s consent to the 
removal of your name is required on 
a case by case basis and cannot 
be automatically assumed;

•  CQC – notification for the removal 
of your name from the Partnership 
registration must be submitted 
– and may take eight weeks+ to 
process;

•  MDO – you should check your 
cover for any future liability (e.g. 
past incidents which only come 
to light at a later date) and ensure 
you have no liability to pay any 
“run-off” insurance (which could be 
substantial);

•  Partnership Bank – removal 
of your name from the Account 
Name, the Bank Mandate and any 
electronic signatures associated 
with the Partnership Bank 
Account(s) must be processed 
promptly;

•  “Holding Out” – you should 
ensure the removal of your name 

from the practice’s letterhead and 
other documentation, to include the 
practice website – and remove your 
brass plate;

•  Patients – as there are no longer 
personal patient lists, patients can 
be informed through a generic 
announcement at the practice 
premises or via the practice 
website;

•  Suppliers of the practice – 
should be similarly informed;

•  Practice Accountants – will 
need to prepare either Succession 
Accounts (to the date of your 
retirement) or Partnership Accounts 
(to the usual Accounts Date, 
apportioned pro rata, depending 
upon the agreement reached 
between you)

•  HMRC – should be informed by 
the Practice Accountants, which 
may be undertaken in conjunction 
with the filing of the Partnership Tax 
Return.

Retirement as a Single Handed GP

This is not as straightforward as retiring from a partnership. You will need a firm succession plan as there are more limited 
options available for a single handed GP who wishes to retire.



Lease overheads in  
GP Practices – reducing 
service charge liabilities 
 
When considering the costs of leasing property, most people will be immediately 

drawn to the amount they are paying in rent; without considering the additional 

costs such as service charges.

In extreme cases, services charges 
may be as high as rental costs; and so 
greater attention should be given to what 
constitutes the charge – particularly as 
these charges may well carry VAT – and 
neither the base line charge nor the VAT 
on top is recoverable through the rent 
and rates reimbursement scheme.

This is even more the case now there is 
an increased move to “costs’ recovery” 
models across the NHS Estate. In 
the past, the NHS (as opposed to 
more commercial landlords who have 
traditionally operated on this model), 
have levied only a modest charge 
towards the running expenses of the 
surgery premises – or perhaps have 
collected nothing at all. But in future, the 
landlord will aim to recover the actual 
cost of the tenant’s occupation, which 
may include a management charge 
to represent the landlord’s time in 
administering the Estate. 

Since the incorporation of these cost 
recovery models and the move for 
tenants to bear these costs directly, 
many tenants are finding that the 
costs charged to them has increased 
significantly – and are asking themselves 
whether or not they have to pay these 
fees; and if so, how can they afford to do 
so. Whilst there is no guarantee of a 

solution, there are numerous options for 
a GP to consider.

How is your occupancy 
documented?
The first step should always be to review 
your documentation. Do you have a 
written lease or tenancy agreement in 
place at all? If so, what does it say about 
the obligations for maintenance? 

If the Lease is based on an old model 
(i.e. not costs recovery), you cannot 
unilaterally be moved over to the 
new model – and your Landlord is 
contractually obliged to follow its 
obligations under that old model. 

If there is no formal documentation 
in place, and the Landlord is pushing 
you to formalise your occupancy, don’t 
feel pressurised to accept terms with 
which you are fundamentally unhappy. 
Depending upon your circumstances, 
it might be challenging for a landlord 
to force a lease upon you – and there 
might well be alternative options you 
wish to consider in the meantime. For 
example, is there other accommodation 
which could be made available to 
you – possibly as a result of joining 
forces with another practice? Could 
your commissioner help? Would costs’ 
savings elsewhere make a move 
attractive?

Are you using the correct space?
In circumstances where you decide 
to stay put and to negotiate with your 
Landlord, there are a variety of questions 
you should pose before being prepared 
to agree to the landlord’s terms.

In many properties, the service charge 
is likely to be calculated as a proportion 
of the overall costs based on the 
proportion of the area of the building you 
occupy. The first step to take therefore, 
is to make sure the area you’re paying 
for, accurately represents the area you’re 
using. Do the “red-line plans” (i.e. those 
attached to the Lease) correspond with 
the actual “on the ground” situation? The 
use of the NHS estate during the days 
of the PCT was regarded as being more 
flexible, with many organisations either 
using space not demised to them by a 
lease or not using the space that was 
demised to them.

If examination of your Lease reveals you 
are actually using less space than was 
demised to you, is there an opportunity 
for a reconfiguration to reflect your actual 
occupancy?

Do the percentages add up? Where you 
are paying a fixed percentage of costs 
how has this been calculated? A small 
discrepancy in the percentage could 
lead to huge differences in actual costs.
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Summary

Costs are increasing, and these 
are being passed to tenants who 
seemingly have no option but to 
accept them – but this might not be 
the case and tenants should always 
seek to ensure they are actually liable 
to pay before they pay. 

Always ask yourself:
1  Am I contractually obliged to  

make payment?
2  Do the charges cover the space  

I occupy?
3  Can I better use the space I 

occupy?
4  What am I being charged for –  

do the figures add up?
5  Can anyone else help me meet  

my obligations?

We are always happy to help you 
review your position in order to 
address the questions posed above 
– and the best advice is, above all, 
not to rush into agreeing to anything 
before you have had the opportunity 
to check it out.  

Charles Mallinson, Solicitor
Charles works with a variety of real estate 
clients, including GPs, NHS provider 
trusts, third sector healthcare charities 
and large private limited companies. 
He has experience dealing with issues 
ranging from due diligence to disposals 
and estate strategies.

c.mallinson@hempsons.co.uk

Are you using your space 
effectively?
Space utilisation is another huge issue 
– and where a lease is in place, you 
should check the terms to identify what 
you are allowed to do with the property.

1 Surrender
If you have a room that is unused 
completely, would it be possible 
to surrender this room back to the 
Landlord? If so, you could also 
negotiate a reduction to your payment 
percentage. 

2 Underlet
Do you know any other medical 
agencies who may want to take some 
space in the building? Whilst this won’t 
reduce the cost you are paying to 
the Landlord, it would enable you to 
recover some of those costs from your 
undertenant. 

If you can find an undertenant willing 
to take on that space, and you are 
confident this won’t adversely affect 
arrangements with your commissioner 
(reimbursement or terms of the 
contract) this could be an attractive 
option.

3 Sharing Occupation
If the Lease prohibits underletting, in the 
alternative are you permitted to share 
possession of the room? This could 
apply where you still require the use of 
the space for part of the time, but you 
could allow someone else to share the 
use of it with you; for example, with 
a Company providing out of hours 
services. Once again, you would need 
to check whether this is permitted by 
your Lease – but it could potentially 
present an option to reduce overheads. 

What are you paying for?
Service charges usually cover 
maintenance, cleaning, repairs, 
reception staff etc; but there can often 
be other items in there that you don’t 
benefit from. Have you checked through 
the service charge statements and are 
you confident you benefit from each 
and every item on the list that you are 
paying for? If there is even one item on 

that list from which you don’t benefit, 
talk to your Landlord and seek an 
explanation from them. This could allow 
you to negotiate a settlement for lower 
service charges.

Similarly, if you are being charged a 
percentage for the whole building in 
circumstances where other occupiers 
are benefitting more from the services 
(e.g. they have an X-Ray machine, 
consuming vast quantities of electricity) 
ask the Landlord to consider invoicing 
those electricity charges separately to 
that tenant.

Management Charges are often levied 
in addition, but what do these charges 
cover? Question your Landlord and ask 
them to justify these additional charges. 

VAT
Many landlords charge VAT on their 
chargeable supplies, which GPs do 
not have reimbursed and, in the vast 
majority of cases, cannot recover from 
HMRC. 

It is worth speaking to your 
commissioner to discuss whether they 
are willing to meet the tax charge on 
reimbursable items and if so, how you 
may benefit from this. See if they will 
also cover non-reimbursable items. 

Commissioner input
In many cases, the commissioner used 
to pay these costs which are now being 
passed to you; if these are causing 
undue hardship, will the commissioner 
be willing to provide financial assistance 
to you in meeting these costs? 

In fact, the DH recommends that 
commissioners should take note of 
any resultant shifts of cost in funding 
discussions and arrange uplifts to 
service contracts to mitigate the 
additional costs that will be charged to 
occupiers. 
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Preamble
Every prudent prospective 
buyer or prospective tenant 
of commercial premises 
will insist that the seller or 
landlord completes the 
relevant standard commercial 
property enquiries. 

These provide the buyer with further 
information which would not be 
available from a physical inspection; nor, 
necessarily, from any other searches or 
enquiries the buyer may make. Evidently, 
therefore, they are a useful tool which 
every buyer should engage. 

A concern, however, has always been 
the effort sellers go to when answering 
the enquiries. This can be a long and 
arduous process which confers little 
benefit to the party completing them. 

Responses such as “The buyer is advised 
to rely on his own enquiries” are often 
seen; reflecting the lack of knowledge 
some investor landlords have about 
the precise running of their portfolio, or 
perhaps even a lack of interest at that 
stage of the transaction. 

Despite the CPSEs’ themselves requiring 
the party responding to “supply all details 
relevant to the replies, whether or not 
specifically requested to do so” there 
has always been a concern that the 
information provided may not always be 
full or accurate.

A recent case (Greenridge Luton One 
Ltd and another v Kempton Investments 
Ltd) has clarified and cemented the 
rights available to the party requesting 
responses, especially where inaccurate 

and misleading information is given. This 
should serve as some comfort to buyers; 
but as a stark warning to sellers.

In a nutshell, the case determined that 
where a misrepresentation is made by 
Party A which is relied upon by Party 
B (to Party B’s detriment), Party B is 
entitled to rescind the contract and claim 
damages.

In that case, the seller was the owner of a 
number of buildings let to one tenant. In 
January 2013, the tenant had expressed 
concerns regarding the service charge, 
managed by an agent employed by 
the seller – and as a result the tenant 
withheld payment of the service charge in 
June and September 2013.

In the preceding March, whilst preparing 
draft replies to CPSEs in contemplation 
of a sale (but without there being a buyer 
in the wings at that stage) the replies 
were prepared on the basis there were 
no ongoing disputes with any tenants. 
For example, when asked about any 
monies owing; the seller replied “There 
are no arrears. The tenants pay regularly 
and the landlord has never had to take 
any action for recovery".

In August 2013, once a buyer had been 
found, the CPSEs were sent to the 
prospective buyer; and subsequently 
in September 2013, contracts were 
exchanged on the basis the property was 
to be sold “free from incumbrances apart 
from matters disclosed”.

However, the valuers instructed by the 
buyer’s lender learned of the service 
charge dispute, and that payments had 
been withheld – and accordingly advised 
their lender client not to release the 
loan monies until the matter had been 
satisfactorily resolved. As a result, the 

buyer did not complete resulting in the 
service of a Notice to Complete and 
the seller seeking to forfeit the deposit 
(£812,500).

The buyer issued proceedings to recover 
both the deposit and damages, citing 
fraudulent misrepresentation as the 
grounds – and the Court determined the 
seller had fraudulently or recklessly made 
an untrue representation which had been 
relied upon by the buyer and which had 
resulted in the buyer’s loss. Accordingly, 
the buyer was entitled to both to reclaim 
his deposit and to damages which were 
assessed at £395,948.

Comment
Interestingly, it is difficult to know whether 
the misrepresentation was fraudulent or 
reckless – given the advance preparation 
of the CPSEs and given the Landlord 
employed a managing agent to deal 
with the service charge. It is not clear 
whether the seller “knew” there was a 
dispute and lied about it (fraudulent), or 
“should have known” there was a dispute 
but didn’t in fact know, and mentioned 
nothing (reckless). However, this case 
demonstrates that either scenario will 
be treated in the same way – and that 
ignorance is no defence. 

It also shows that when preparing 
documents in advance, a prudent and 
proactive seller must always update 
them if new information is known. Sellers 
should treat the provision of information 
as an ongoing duty; and this should be 
borne in mind.

Lies and ignorance –  
dangerous bedfellows
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What this means for you
As a Landlord/Seller – dealings with your 
surgery premises are governed by this principle 
– and whether you are transferring a share 
to an incoming partner, selling the entirety of 
the property to a third party or transferring 
an interest under a lease, you have a duty to 
provide all information available to you; honestly, 
openly, and without contraction. 

Don’t be afraid to say what you do not know; 
but never make assumptions. Remember: 
it is still possible to make a fraudulent 
misrepresentation where you have “recklessly” 
made a statement. If you don’t know it for 
certain, don’t state it as a fact.

Furthermore, where third parties are involved, 
the duty of disclosure should be considered 
as applying to information they hold too. Don’t 
be afraid to make enquiries of relevant parties 
such as NHS England/NHS PS/LIFT/a third 
party landlord who may hold vital information 
about service charges; facilities management 
etc. If they don’t respond to you, advise the 
buyer that they should make enquiries of these 
organisations themselves.

As a Tenant/Buyer – don’t be afraid to push 
back on vague responses. Where the Landlord/
Seller advises you to rely on your own enquiries, 
ensure that you obtain a definitive response 
first: does the Landlord/Seller, to the best of his 
knowledge, have any information about that 
point? Don’t move on until you have received a 
firm response!

And if it later transpires that the response was 
inaccurate or misleading, and this has caused 
you to suffer loss, you can contact us to 
discuss how we can help to resolve the matter.
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