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Welcome
2017 has certainly been a year of mixed fortunes for the 
UK dental profession. The continuing collateral damage 
caused by the UDA system in England and Wales has 
been heightened by the scale of the financial clawbacks 
from NHS contract holders – these clawbacks have 
become more frequent, and they are often larger. But 
the less obvious and more troubling consequence is that 
this money recovered from dental contract holders is 
being redeployed elsewhere in the NHS rather than being 
reinvested in dentistry, and is effectively a cut in dental 
funding. 

The BDA has recently reported that a very high proportion 
of young dentists do not see their future working in the 
NHS, which at face value should be a matter of concern. 
Yet the cold reality is that the current system delivers 
more certainty and financial control for the Government 
in relation to the cost of primary care dentistry, than 
any previous system has been able to achieve since 
the inception of the NHS. Because of this, it serves the 
Government much better than it serves practitioners (or 
patients, for that matter). So far the political fallout has 
been minimal although cracks started to appear in the 
second half of 2017 regarding access to NHS dentistry 
in some parts of the country. Right now, the Government 
appears to be in no great rush to bring forward long-
awaited and much needed contract reforms, and 
meanwhile, successive years of above-inflation increases 
in NHS patient charges means that with each passing 
year, a greater proportion of the financial burden shifts 
from the state to charge-paying patients. Practitioners and 
dental practices are left to deal with the ensuing patient 
dissatisfaction.

After years of making the headlines for all the wrong 
reasons, the General Dental Council (GDC) shows signs 
of having turned a corner and has published arguably its 
most important strategic document for decades – ‘Shifting 
the Balance’ – and this identifies four main themes for 
its own development and perhaps more importantly, for 
repositioning itself and rebuilding confidence and trust 
in its performance. Two of these key themes are firstly, 
addressing the root causes of patient dissatisfaction and 
improving ‘first-tier’ complaints resolution, and secondly 
an end-to-end review and improvement of the much-
criticised Fitness to Practise procedures, the aim being 
to re-focus it on the things that really matter and to make 
its response fairer and more proportionate. All of this is 
sensible and welcome, but these are early days in terms  
of assessing the impact.

The dental corporates are watching the Brexit 
developments with interest and perhaps some concern, 
as there is much uncertainty about what this will mean for 
the movement of dentists into the UK from the EU and 
indeed, whether EU dentists already in the UK will remain 
here. The GDC too has justified its freeze on the Annual 
Retention Fee largely on the basis of being unable to plan 
with any confidence for the number of dentists working in 
the UK (and hence the GDC’s income) remaining the same 
in the next few years. Meanwhile, a number of dental 
practices have been sold by corporates back into private 
ownership during 2017 – an interesting reversal to keep 
an eye on.

The GDC’s ‘Enhanced CPD’ arrangements are due to be 
launched in January 2018, giving individual registrants 
more responsibility for determining their own training 
and development needs. Central to the changes is a 
requirement for every registrant to create a Personal 
Development Plan (PDP) and to use this as a blueprint 
for selecting CPD that is appropriate to their personal 
situation and in particular, their area of practice. In practical 
terms, the requirement for verifiable CPD (ie the number 
of hours per cycle) has been reduced and although 
registrants will still be encouraged to undertake non-
verifiable (general) CPD of various kinds, there will be no 
specific hours requirement nor any need to keep formal 
records of this. Similarly, there are still areas of CPD where 
the GDC recommends registrants to maintain a low level 
of regular updates, but this is not a formal requirement. 
There are some transitional arrangements for those whose 
CPD cycle straddles the old and new arrangements, 
but a registrant’s CPD activity is likely to be a material 
consideration in future Fitness to Practise investigations 
and hearings. 

In particular, the GDC will be looking for a regular ongoing 
commitment to CPD rather than long periods of inactivity 
interspersed with an occasional ‘blitz’ towards the end 
of a registrant’s CPD cycle. A ‘nil’ annual declaration 
of CPD activity will not in itself result in further action, 
but registrants will need to be able to explain the 
circumstances which led to any such ‘CPD break’. The 
danger is that a registrant will in future find it much more 
difficult to ‘back-fill’ gaps in CPD activity at the end of 
a CPD cycle - or if they are unfortunate enough to find 
themselves facing a GDC investigation midway through a 
cycle during which their CPD activity has been minimal.
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And finally, dental practices in England – both NHS and 
Private – enter 2018 having been publicly recognised by the 
Care Quality Commission (CQC) as being the best of all the 
various groups of facilities inspected by the CQC in terms 
of meeting the required care quality and safety standards. 
NHS and Private Hospitals and clinics, ambulances, 
primary care medical GP practices, nursing and care 
homes, hospices, prisons and other secure centres all trail 
in dentistry’s wake. A good news story indeed and one 
which reflects well on UK dentistry. 

A mixed bag of ups and downs for the dental profession 
and its wider team, then, and every sign that 2018 will be 
another interesting year.

Kevin Lewis BDS FDS RCS FFGDP
Consultant Editor, Dentistry magazine
Professional Consultant, Hempsons
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24 hour retirement – what is it?
It allows dentists who are members of the NHS Pension Scheme 
to receive their pension benefits and then return to work.  

Two key rules need to be followed as part of the process:
(1)  The dentist must retire from his/her NHS contract for at 

least 24 hours.
(2)  The dentist cannot work more than 16 hours per week in 

the first month after the pension becomes payable. 

What can go wrong?
The process is not so bad if you are in a partnership and 
temporarily retiring from that partnership – although, there will 
be a number of matters to consider to ensure that you can 
get back into the partnership after your temporary retirement. 
However, the process is far from straightforward if you are a 
single-handed practitioner. This is because NHS England is 
not obliged to issue a new NHS contract when the 24 hour 
retirement is effected and the single-handed practitioner 
comes off the NHS contract. NHS England guidance states 
that:

“The Commissioner may wish to suggest single-
handed practitioners take independent advice, 
as 24-hour retirement would necessitate the 
termination of the contract. The Commissioner 
must make clear to the contractor that there 
is no guarantee that the Commissioner would 
commission services from that individual following 
termination.”

How do you mitigate the risk of losing your NHS 
contract?
As a single-handed practitioner, you can safeguard your 
contract by entering into a temporary partnership with another 
registered dentist (not a dental care professional as a dental 
care professional cannot hold the contract on his/her own). 
The contract will be put into the name of the partnership and 
then you would retire from the partnership for 24 hours. You 
would then come back on the contract.

In accordance with NHS regulations, there is a prescribed 
process you will need to follow carefully and various notices will 
need to be submitted to NHS England. 

As you will be coming off the contract for 24 hours and 
leaving it in the name of someone else, you will need to do 
this with someone you trust and you will need to have a 
robust Partnership Agreement in place. You will also need a 
notice addressed to NHS England, signed by you and your 
partner, giving you the ability to remove your partner from the 
contract once you are back on the contract after your 24 hour 
retirement. 

There is also the NHS BSA Form AW8 which you will need to 
complete in respect of your 24 hour retirement. This should not 
be submitted to the BSA until you have agreed your 24 hour 
retirement date with NHS England.
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24 hour NHS retirement – 
piece of cake, right? 

Afraid not! The process for 24 hour retirement from your NHS contract can be 
complex and will take quite some time. Faisal Dhalla, a partner in the specialist 
commercial dental team at Hempsons shares his tips and advice for ensuring your 
24 hour retirement goes smoothly. 



What about the CQC?
As part of the 24 hour retirement process, it is important to 
think about your CQC registration. If you are in a partnership 
registration, the CQC has some guidance on what should 
happen and this should be followed. The guidance doesn’t 
appear to address what happens with a single-handed 
practitioner who is setting up a temporary partnership. 
However, our recent experience on this matter suggests that, 
if the partnership is to only last for 24 hours, there is no need 
to have a new CQC partnership registration. If, however, for 
some reason, the partnership is to last for a longer period, 
you may be required to get your partnership registered with 
the CQC first – before the NHS will deal with this matter for 
you. Registering a partnership with the CQC can take 10 – 
12 weeks and you will need to ensure that all partners in the 
partnership have valid DBS certificates in place (counter-signed 
by the CQC) before the CQC partnership application can be 
made.

Does it take long?
Unfortunately, yes. Further, you will need to take specialist legal 
advice to ensure that you are complying with: the terms of your 
NHS contract, NHS England’s dental contract guidance (which 
changes from time to time), CQC requirements, the process 
laid down by the NHS BSA and also new guidance recently 
published by the Department of Health on temporary retirement 
in the NHS.

The team at Hempsons can help you 
navigate all of this and protect your 
NHS contract throughout the process. 

We can assist with:

• Drafting a Partnership Agreement

•  Preparing the relevant notices for 
NHS England and advising you on 
the timings for submission of these 
notices

•  Compliance with CQC rules and 
helping with CQC forms

•  Liaising with NHS England on your 
behalf – so you can get on with 
your day job!

 
Faisal Dhalla, Partner
Faisal specialises in the sale and purchase of dental 
practices and also advises dentists on commercial matters 
such as 24 hour NHS retirement, associate agreements and 
the incorporation of dental practices.   
f.dhalla@hempsons.co.uk
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Is your dental practice 
ready for GDPR? 

Privacy and Data Security
Any dental practice will be aware that ensuring confidentiality 
and the security of data is an essential requirement to operate 
in the field of dentistry. The 7th Data Protection Principle in 
the DPA states that “appropriate technical and organisational 
measures shall be taken against unauthorised or unlawful 
processing of personal data and against accidental loss 
or destruction of, or damage to persona data.” There is 
supplementary guidance within Schedule 1 of the Act 
including:

The level of security must be appropriate to the harm that 
could result from the breach of security and the nature of the 
data to be protected.

Given the nature of dental practices and the potential harm 
that could result from misuse of health records, data controllers 
will need to demonstrate a high level of security, and dental 
practices will need to keep themselves up to date as to the 
industry standard guidance for security levels appropriate to 
healthcare data.

The GDPR is much more specific as to the factors 
data controllers should consider where appropriate:
•  Pseudonymisation and encryption
•  The ability to ensure the ongoing confidentiality, 

integrity and resilience of systems and services
•  The ability to restore availability and access to 

data in the event of an incident
•  Regular review and testing of security 

arrangements.

The need for such systems is demonstrated by the recent 
experience of the WannaCry attack affecting many NHS 
organisations

The maximum penalty for breaches of the DPA is currently 
£500,000. Once the GDPR comes into force, the maximum 
penalty for a data protection breach will be €20,000,000 or 
4% of global turnover, whichever is the higher. It should also 
be noted that while reporting data protection breaches to the 
regulator is currently voluntary, under the GDPR, reporting is 
mandatory within 72 hours unless the breach is of a nature 
where risk to the rights of individuals is unlikely. It is thus 
essential that dental pratcices have systems in place to ensure 
the rapid identification and assessments of potential data 
breaches. 

The power to use personal data
The DPA requires certain conditions to be met before personal 
data can be used, and in the case of sensitive personal data 
(which includes health data) there are further conditions that 
need to be satisfied.

In the case of personal data the conditions include:
• The consent of the data subject
•  Processing necessary for the performance of a contract 

with the data subject (or taking steps at the request of the 
data subject with a view to entering into a contract)

•  Processing necessary for the legitimate interests of the data 
controller or those to whom the data are disclosed, except 
where this is unwarranted in light of the data subject’s 
interests.

The current law governing the use of personal data in the UK is the Data Protection 
Act 1998 (“DPA”). The law will change on 25 May 2018 when the European 
General Data Protection Regulation (Regulation (EU) 2016/679) (“GDPR”) will come 
into effect. Irrespective of Brexit, the UK government has made it clear that UK law 
will align with European law on this issue and a new Data Protection Bill is currently 
before Parliament. Some matters that are currently recommendations of good 
practice, for example “privacy by design”, will become legal requirements.
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For sensitive personal data the justifications include:
• The explicit consent of the data subject
•  Processing necessary for medical purposes undertaken 

by persons under an obligation of confidence equivalent 
to that owed by health professionals.

These justifications are largely replicated in the GDPR. 
However, those providing NHS dental services will be 
regarded as a public authority, and for public authorities, 
the ‘legitimate interests’ justification is replaced by a 
new justification, that the processing is necessary for the 
performance of a public task. What was previously called 
‘sensitive personal data’ (for example health data) will now be 
known as ‘special category personal data’, and it is explicitly 
recognised that the ‘medical purposes’ justification extends 
to health or social care. 

For a dental practice, the consent of the patient may initially 
seem an attractive option. However, it must be borne in 
mind that consent once given can be revoked and if consent 
is used as the justification for processing, the business 
model must be able to cope with the immediate cessation 
of data processing in the event consent is withdrawn. The 
requirements for demonstrating consent as the basis for 
processing under the GDPR are also much more stringent, 
and arguably can never be met in the healthcare setting as 
certain data processing must be accepted in order to receive 
treatment. In practice, while consent will be an important part 
of ensuring that the usage of data is fair and transparent, it 
is unlikely to be as useful as a justification for the processing 
undertaken.

Aside from the need to satisfy the conditions for processing, 
data controllers are under an obligation to ensure that 
processing is fair and lawful and appropriate information is 
given to data subjects as to how their data is to be used. 
This is commonly in the form of a subject information notice, 
sometimes called a privacy notice. Such notices should 
demonstrate transparency as to how the data is used, to 
ensure that there are no surprises to the data subject as to 
how their data is to be used and shared. Data controllers 
will be expected to explain, in straightforward language what 
data relating to the data subject will be collected, how it will 
be used, the purposes for which it will be used and how 

their data may be shared. It is necessary to prepare subject 
information notices appropriate for children, if their data is 
collected and used. 

If a dental practice is proposing to use the data it collects for 
purposes other than the direct delivery of the agreed service 
to the patient, any secondary uses of the data should be 
clearly explained and the data subject should be given the 
opportunity to opt out of secondary uses. For example, if the 
data controller intends to undertake additional analysis of 
data unconnected with their care, then it will be necessary to 
either obtain the patient’s consent to this use of their data, or 
to ensure that any such analysis is undertaken on effectively 
anonymised data.

Again, under the GDPR, the requirements as to the 
information to be given to data subjects will be more 
extensive, and there is an emphasis on providing information 
to data subjects proactively, rather than simply having the 
data available on request.

There will be a significant change to subject access rights 
under the GDPR. The presumption is that the first copy set 
of records should be provided free of charge, thus removing 
the previous £50 subject access fee to dental records. 
While the GDPR provides scope for national governments 
to depart from this rule in appropriate cases, at the time of 
writing, the Data Protection Bill makes no provision for the 
retention of subject access fees. This may have a significant 
impact on dental practices – any disclosure of records needs 
to be checked to ensure that no third party personal data 
or other exempt material is disclosed. It might be thought 
that the risk of this happening in relation to dental records 
would be low, but the risk cannot be excluded. In 2016, a 
GP practice was fined £40,000 after disclosing sensitive third 
party information, including address details when a subject 
access request made by a father in relation to his infant child 
was not screened to remove information about the mother 
of the child, his ex-partner. Therefore, there always needs to 
be screening of the records by someone with appropriate 
knowledge and expertise. 



Chris Alderson, Partner

Chris is an expert in the field of information law, and regularly 
advises dentists, GPs, NHS Trusts and other healthcare 
providers, third sector entities and health tech start ups  
in the field. 
c.alderson@hempsons.co.uk 

Data Protection Officers
The GDPR obliges data controllers to appoint a Data 
Protection Officer if they are a public authority or a ‘large scale’ 
processor of special category personal data. The role of a Data 
Protection Officer is defined in the GDPR as being the source 
of expert knowledge, training, advice and guidance on data 
protection, and to monitor the controller’s compliance with 
the GDPR and be the point of contact with the ICO. The Data 
Protection Officer should have ready access to the board or 
other top level of management, but should not be part of that 
top level. The role has statutory protection – a Data Protection 
Officer cannot be dismissed for doing their job, and so it is 
important to ensure that the person appointed to the role is up 
to the task. 

The current guidance as to what large scale processing entails 
is not very helpful – it indicates that an individual physician 
would not be a large scale processor, but a hospital will be. 
Thus a controller with, say, 2,000 patients on their list will not 
be required to have a Data Protection Officer, but a controller 
with, say, 100,000 patients on their list would be. Unfortunately, 
there is no further guidance as to where the dividing line will be. 
A small dental practice may reasonably consider that is much 
closer to the position of the individual physician, but larger 
multiple location or corporate dental practices are likely to need 
a Data Protection officer.

Matters are complicated further by the fact that dentists 
providing NHS care are regarded as public authorities – so 
even a small NHS practice will require a Data Protection 
Officer. Do note however that the Data Protection Officer does 
not necessarily have to be an employee, and it is anticipated 
that CCGs will be providing Data Protection Officers in 
primary care settings. 

Key steps
There is now only limited time before the GDPR takes full 
effect on 25th May 2018. We recommend all dental practices 
undertake the following steps:
•  At the outset, map your data flows. Identify what 

information you will need to collect and process and 
where it is intended that data will flow to and for what 
purposes and under what safeguards. 

•  A privacy impact assessment should be undertaken, 
assessing whether it is necessary for the data to be used 
in that way, what the risks to the data are and how those 
risks will be controlled. The outcome of this exercise 
should give you a clear idea of what further steps will 
need to be put into place to ensure project success. 

•  Consider whether your systems are adequate to identify 
potential data breaches before they occur, and flag up 
information adverse incidents in time to comply with the 
deadlines for reporting.

•  Identify whether you need to have a Data Protection 
Officer, and if so, who will be fulfilling that role.

•  The GDPR is much more prescriptive as to what terms  
must be included in contracts with data processors. If 
you use data processors, review whether your existing 
contracts will meet the GDPR requirements. If they are 
no longer suitable, you will need to agree new GDPR 
compliant terms with your processors and be satisfied 
that they will be implemented.

•  The Information Commissioner has made it clear that she 
expects data controllers and processors to be compliant 
with the new law from the day it comes into force. 
However she does have discretion in how she uses her 
enforcement powers. Data controllers that identify and 
report data breaches promptly and can demonstrate 
appropriate work has been done in preparation for 
the new law are much less likely to receive a fine than 
controllers that have done little or no preparation for the 
GDPR. 
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At Hempsons, we have a dedicated national team which provides expert advice on the sale and purchase 
of dental practices.

Our expertise in the GDS and PDS Regulations, the Dentists Act and other relevant healthcare 
legislation, together with our corporate law expertise, will ensure that your sale or purchase is 
structured in a robust manner.

Regardless of whether you are selling or buying, we will work with you every step of the way, 
protecting your interests and completing the transaction in a cost effective and timely way. 

Selling or buying a 
dental practice? 
Talk to us…

Amongst other things, we can help you to navigate the following key issues:

•  NHS contract – how will the NHS contract be transferred from seller to buyer? 

This is a particularly difficult issue when it comes to PDS Contracts. 

•  CQC – both buyer and seller need to complete a number of CQC forms to 

change the CQC registration at the practice. It can often take 10-12 weeks for 

this process to complete. We can draft and submit your CQC forms for you.

•  Employees – we can advise you on your TUPE obligations.

•  Premises – we can advise you on the sale / purchase of practice premises  

as well as putting leases into place and dealing with the assignment of  

existing leases.

•  Bank funding – as a buyer, if you are seeking funding from a bank we can 

advise you on the bank’s lending and security process and documents.

For further information, please contact:

Faisal Dhalla, Partner  
t: 07860 946353 
e: f.dhalla@hempsons.co.uk
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1) Repair obligations

What is it:  
A repair clause in the lease determines who is responsible 
for carrying out repairs at the property. This will usually be 
the tenant’s responsibility.

Beware:  
An obligation to 'keep the property in good repair  
and condition'. 
In order to keep a property in good repair and condition, the 
tenant must first put the property in good repair and condition. 
You will therefore be required to improve any disrepair present 
at the property when you move in. This could range from a few 
scratches on a skirting-board to significant ‘hidden’ issues which 
only a detailed survey would pick up. The latter could lead to a 
repair liability of many thousands of pounds following completion 
of the lease.

Possible solutions:  
Limit your repair liability by attaching a photographic 
Schedule of Condition to the lease. 
You will then only have to keep the property in the same state of 
repair and condition as evidenced by the Schedule. This would 
ideally be a full survey but even photographs taken from a phone 
should assist in limiting your repair liability to some extent.

2) Flexibility to end the lease

What is it:  
Many leases will include provisions relating to break rights 
(bringing the lease to an early end). These provisions need 
to be carefully considered by the tenant to ensure it has 
flexibility in the event it wishes to sell the practice or retire. 

Beware:  
Break conditions which are overly onerous for the tenant.
A break clause condition which requires “vacant possession” 
to be given to the landlord before the lease can be ended early 
is particularly onerous for the tenant. A requirement for vacant 
possession to be given means the landlord might be able to 
refuse to allow a tenant to exercise its break clause if the tenant 
leaves anything at the property. In a 2011 Court of Appeal case, 
two workers and a security guard employed by the tenant 
had remained at the property following the break date to finish 
off outstanding repairs and to stop the property from being 
vandalised. Although this was in the Landlord’s interest, it meant 
the tenant had not provided vacant possession and so it was not 
able to trigger its break clause. 

Possible solution:  
Negotiate any conditions. 
If you can, try and remove the break conditions altogether. 
However, a possible compromise would be to replace the 
requirement for ‘vacant possession’ with a requirement only to 
give up occupation, which is far easier to achieve. Make sure you 
have received legal advice to ensure you are content with the 
flexibility you have in the lease.

Leasing premises – do 
you know what you're 
letting yourself in for? 
Many dental practitioners struggle with the decision of whether to purchase their 
practice premises or take a lease from a landlord. A well negotiated lease can leave 
dentists with a greater degree of flexibility when considering retirement or the sale 
of their practice. 

However, a badly negotiated lease can cause a large number of (often very expensive) problems. Dentists might take a lease 
for 15 years or more without fully realising what implications this will have for both their practice and the dentist in her or his 
individual capacity.

So what should you take into account if you are considering leasing your premises? Below I list three of the most important 
things to consider:
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Adam Tait, Solicitor

Adam works with a variety of real estate clients, including 
dentists, GPs, NHS provider trusts and private limited 
companies. He has experience of dealing with issues including 
Landlord and Tenant matters, disposals, acquisitions and due 
diligence requirements – in particular, in relation to the sale and 
purchase of dental practices. 
a.tait@hempsons.co.uk 

3) "Hidden" costs

What is it:  
A tenant will expect to pay rent, insurance costs, perhaps 
a service charge if it shares communal areas with other 
tenants, and a number of other costs such as utilities and 
rates. However, there can be other costs which are less 
obvious on the face of the lease.

Beware:  
Removal costs at the end of the term, rent reviews, Stamp 
Duty Land Tax and VAT.
The tenant is likely to be required to remove any additions or 
alterations it makes to the property when the lease comes to an 
end. Such removals could cost a significant amount and a well 
advised tenant should always be mindful of this. 

Likewise, consider rent reviews – if the lease contains an 
open market rent review every few years, the rent could be 
significantly higher for the last few years of the lease than it is 
at the start. 

Stamp Duty Land Tax could be payable on completion of the 
lease and VAT might be payable on top of the rent and other 
costs in the lease.

Potential solution:  
You might not be able to avoid these costs but you can 
at least be aware of them from the outset and factor 
them into your financial calculations when agreeing your 
headline rent for the premises with your landlord. 
Leases can be a cost effective way for dentists to run their 
practices and they allow a large degree of flexibility when 
considering retirement or the sale of a practice. However, it is 
crucial that dentists are aware of the potential pitfalls before 
entering into a lease which will typically impose long term and 
costly obligations on the tenant. Receiving appropriate legal 
advice before entering into any lease is the best way of ensuring 
your interests are suitably protected.
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The delicate balance –  
ill health dismissals

Facts
As with all decisions dealing with ill-health dismissals, the 
specific facts of the case were relevant and interesting. Ms 
O’Brien was a well-regarded, long serving teacher at St 
Catherine’s Academy. The Academy had in the past been 
subject to special measures and it was recognised that many 
pupils displayed aggressive and challenging behaviour. In 
March 2011, Ms O’Brien was assaulted by a pupil and as a 
result suffered injury and an acute stress reaction. Ms O’Brien 
returned to work for a short period but suffered a relapse 
after seeing the pupil on the premises. She returned to work 
for a further period but in December 2011 the stress reaction 
again manifested and she ceased work and never returned. 
From this time she was disabled within the meaning of the 
Equality Act 2010.

Medical reports made available to the Academy did not give 
any clear prognosis as to when Ms O’Brien might be able 
to return to work. Ms O’Brien was also un-cooperative in 
providing information to the Academy that would enable it to 
consider whether a return to work was likely.

In January 2013 the Academy called a medical incapacity 
hearing. At the hearing there was no clear evidence as to 
when Ms O’Brien might return to work although she was 
hopeful of being able to return by the end of April 2013. In the 
circumstances, the panel determined to terminate Ms O’Brien’s 
employment. Ms O’Brien exercised her right of appeal, which 
was heard by way of review and dismissed.

Ms O’Brien brought a claim in the employment tribunal 
claiming, amongst other things, unfair dismissal within the 
terms of section 98 of the Employment Rights Act 1996 
(ERA) and discrimination arising from a disability by reason of 
her dismissal contrary to section 15 of the Equality Act 2010 
(EqA 2010). 

Decision
At first instance the employment tribunal held, amongst other 
things, that the dismissal was unfair and that it amounted to 
discrimination arising from a disability. The Academy appealed 
against this decision. The Employment Appeal Tribunal 
allowed the appeal, remitting the case to a freshly constituted 
employment tribunal. Ms O’Brien then appealed to the Court 
of Appeal. The decision of the Court of Appeal was to reinstate 
the original decision.

The judgements explore the relevant statutory tests and the 
distinctions between section 98 ERA and section 15 EqA 
2010. We are reminded that, when considering the fairness 
of the decision to dismiss within section 98 ERA, the tribunal 
must not substitute its views for those of the employer. Rather, 
the tribunal should consider whether any reasonable employer 
in the circumstances would have dismissed. In relation to 
discrimination arising from a disability claim, under section 
15 EqA 2010, the question is different. Here the tribunal 
must consider whether the act of dismissal, being potentially 
discriminatory, could be justified as a proportionate means of 
achieving a legitimate aim. 

At first instance, the Academy was heavily criticised for 
failing to evidence an explicit consideration of the impact Ms 
O’Brien’s absence had had on the school. Having concluded 
that Ms O’Brien’s dismissal constituted unfavourable treatment 
in consequence of her disability, the tribunal determined 
that it was for the Academy to show that the treatment 
was a proportionate means of achieving a legitimate aim. It 
considered potential legitimate aims to include reducing the 
expense, disruption or additional burden placed on colleagues 
as a result of the absence. The tribunal concluded that, in 
failing to evidence the adverse impact Ms O’Brien’s continued 
absence was having on the school, the Academy failed 
to show that the decision to dismiss was a proportionate 
means of achieving a legitimate aim. In such circumstances 
the tribunal considered it reasonable to expect the Academy 
to wait a little longer to see if Ms O’Brien would be able to 

Deciding when is appropriate to terminate the employment of an employee who 
has been long term absent due to ill health is a difficult decision. The Court of 
Appeal’s decision in O’Brien v Bolton St Catherine’s Academy [2017] EWCA Civ 
145 provides some useful guidance on this issue. 
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return to work. This decision was also influenced by some 
encouraging, albeit inconclusive, medical evidence presented 
at the appeal hearing. This further evidence at the appeal 
hearing also heavily influenced the Court of Appeal’s decision.

Guidance
In reaching its decision the Court of Appeal referred to the fact 
that, by the time of the appeal, the Academy had endured 
Ms O’Brien’s absence for 14 months and it was open to the 
tribunal to find that it was unreasonable of the employer not 
to wait a few months longer. This would have allowed the 
Academy time to obtain further medical evidence. 

In relation to the question of how long an employer can be 
expected to wait and how much evidence of disruption there 
needs to be Underhill LJ made the following observations:

“The argument “give me a little more time and I am sure I 
will recover” is easy to advance, but a time comes when an 
employer is entitled to some finality. That is all the more so 
where the employee had not been as co-operative as the 
employer had been entitled to expect about providing an up-
to-date prognosis.” (paragraph 36).

“In principle the severity of the impact on the employer of 
the continuing absence of an employee who is on long-
term sickness absence must be a significant element in the 
balance that determines the point at which their dismissal 
becomes justified, and it is not unreasonable for a tribunal 
to expect some evidence on that subject. What kind of 
evidence is appropriate will depend on the case. Often, no 
doubt, it will be so obvious that the impact is very severe that 
a general statement to that effect will suffice; but sometimes 
it will be less evident, and the employer will need to give 
more particularised evidence of the kinds of difficulty that the 
absence is causing.” (para 45).

These comments, combined with the many changes in 
direction during the course of the multiple hearings, evidence 
the difficulties employers face when considering ill-health 
dismissals. Whilst the Court of Appeal decided to uphold 
the original decision, in Ms O’Brien’s favour, the comments 
demonstrate a clear sympathy towards the Academy. Often, 
as in this case, it is a fine balance and what is reasonable 
depends heavily on the specific facts.

Best practice to minimise the risk of 
challenge

• Follow a fair procedure.

•  Glean as much information as possible 
regarding the underlying health condition and 
prognosis. This includes ascertaining the up-
to-date medical position and consulting with 
the employee about this.

•  Consider if the employee is disabled. If the 
employee is suffering from a disability, the 
employer is under a duty to make reasonable 
adjustments and must not discriminate. 

•  When considering dismissal, evidence 
the decision making process. This should 
include a record of the reasons why the 
employer can/cannot wait any longer. 
Disruption to the organisation, a burden 
on other members of staff and cost are all 
potentially relevant.
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